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 FLIGHTLINE
ADVICE FROM EAA LEGAL ADVISORY COUNCIL

It’s Not Too Late to File 
a NASA Report
Avoid a certifi cate suspension and promote safety

BY ALAN FARKAS

ON JUNE 15, 2012, J.D. breached a presidential TFR that 
surrounded the airspace over Chicago O’Hare International 
Airport and included Chicago Executive Airport (PWK). 
J.D. had a clean 40-year flying career; he had reviewed the 
NOTAMs for his route, and he was on an IFR flight plan, 
intending to circle or divert until he could land at PWK. 
 His breach was the result of a unique misunderstanding 
between J.D. and the TRACON controller. Here’s how it 
went down (with registration numbers altered to protect 
the identity of those involved, and several impertinent 
transmissions omitted):

 NJD: Chicago, NJD is with you at flight level 200.
 Chicago Center (CC): NJD, descend and maintain 3,000, 
the ORD altimeter 3,003.
 CC: NJD, amend the altitude. Descend and maintain 7,000.
 CC/ATC: NXX (other aircraft on frequency), I guess we’re 
still in the hold for PWK. Would you like…I guess actually we’ll 
just give you radar vectors around.
 NXX: If you cancel IFR, is it legal VFR to PWK?
 CC: NXX, cancellation is received, squawk VFR.
 CC: They’re probably not going to talk to you on approach, 
and you’re almost out of my airspace. NXX, radar service is 
terminated at this time. 
 NJD: Can we expect a hold getting into PWK?
 CC: NJD, that is affirmative.
 NJD: Okay. I’ll do that same thing that guy previous to 
me did.
 CC: Well, we’ll get you a little closer. Let’s get down to 7,000 
or so. You’ve got some traffic out there otherwise.
 CC: NJD, you’re below that traffic now. Do you still want to 
cancel going into PWK? 
 NJD: Yes, sir.
 CC: NJD, cancellation is received. Maintain VFR at all times. 
Please advise of any altitude changes.
 CC: NJD, you’re getting pretty close to Chicago Approach’s 
airspace. I don’t think they’re going to work anyone VFR into 
PWK today with heavy traffic down there today. Radar service 
is terminated at this time. Go ahead and squawk VFR and you 
have a good day.
 NJD: Thank you kindly. Will do. We’re going to drop down 
to 2,500.

 CC: Very good. Thank you. Depicting 
no traffic in front of you. Nothing really 
between you and the airport.

 Based upon this exchange, J.D. 
assumed that the TFR over Chicago 
Executive Airport had been lifted 
because he heard the exchange with 
the other pilot who canceled IFR and 
continued VFR to PWK. However, when 
J.D. switched over to Chicago Approach, 
he learned that Air Force One was still on 
the ground at O’Hare and the TFR was 
still active. J.D. decided to land at the 
Waukegan Regional Airport, which was 
outside the TFR, until he was able to land 
at PWK later. 
 J.D. didn’t realize that he had 
momentarily entered and exited the TFR 
airspace, but particularly because he was 
under ATC direction, he had no reason 
to think he had done anything wrong. 
He didn’t even get that fright-inducing 
request from ATC to phone the FAA upon 
landing. So, he was quite surprised when 
more than one month later he received 
a call from an FAA inspector informing 
him that she was investigating his alleged 
breach of the TFR.
 Like most airmen, J.D. had been 
taught that by submitting an Aviation 
Safety Reporting System report 
(commonly known as an ASRS or NASA 
report) to NASA he would have immunity 
for the sanctions otherwise imposed 
for a breach of the FAR. The immunity 
is available only so long as a) the ASRS 
report is filed within 10 days of the event; 
b) the breach is inadvertent; c) there are 
no related accident, injuries, or criminal 
offense; d) the certificate holder is not 
lacking competence or qualification; and 
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e) he had not been found guilty of another breach within the 
preceding five years. 
  J.D. also knew, however, that in addition to the “get out of 
jail free” benefit that the NASA report would have for him, 
these reports play an important role in improving the safety 
of the National Airspace System. Sure enough, since 1975 the 
NASA reporting procedure has enabled pilots, mechanics, 
and air traffic controllers to submit anonymous reports of 
potentially unsafe or troublesome conditions (often created by 
unintentionally ambiguous regulations or procedures) without 
fear of reprisal (for making the report), and those who met the 
five criteria set out above were able to use their reports to avoid 
sanctions. These reports have been collected, analyzed, and 
used to identify areas in need of improvement.
 J.D. quickly dispatched his NASA report, using the online 
form available at http://ASRS.ARC.NASA.gov, being careful to 
avoid the inclusion of any specifically identifying information 
(his name or certificate number, for example) outside of the 
strip that proves he filed the report (of great importance to 
anyone who wants the immunity benefit). He had little hope 
of using the NASA report for his own benefit because so much 
time had lapsed since the incident, but he thought someone 
should know that he was denied the opportunity to submit 
a timely NASA report because the FAA didn’t advise him of 
the alleged breach earlier, and that the ATC communications 
had led him to believe that the TFR had been lifted. He hoped 
to play a role in preventing another airman from suffering a 
similar fate.
 I met J.D. a few months later when he called after getting 
his notice of proposed certificate action from the FAA. As 
he feared, the FAA charged him with violating FAR 91.141 
(violation of a presidential TFR). We discussed his options, and 
he decided to appear for an informal conference with the FAA. 
 By the time the informal conference was held, thanks to the 
Pilot’s Bill of Rights, we were equipped with our own copies 
of the full ATC tapes, radar plots, and the FAA’s Enforcement 
Investigation Report (EIR). J.D. went through the painstaking 
process of creating a transcript from the barely audible ATC 
tapes, and we shared both the transcript and J.D.’s NASA report 
with the FAA attorney at the informal conference. I argued that 
although J.D. had submitted his NASA report beyond the 10-day 
cutoff, he should still get the benefit of NASA immunity. Things 
got a bit interesting at this point. 
 Like most of the aviation community, the FAA attorney was 
a bit surprised to learn that the advisory circular that sets out 
the ASRS (AC 00-46E) had been amended in the final days of 
2011. Only minor revisions were made to the AC, and it received 
little attention or fanfare at the time. However, the AC now 
states that to receive immunity, in addition to the other criteria, 
the certificate holder must prove that “within 10 days after the 
violation, or date when the person became aware or should have 
been aware of the violation, he or she [sent in a NASA report].” 
Prior to December 16, 2011, this provision simply stated that to 
receive immunity, the certificate holder must prove that “within 

10 days after the violation, he or she [sent 
in a NASA report].”
 It may be hard to imagine too many 
scenarios when an airman could violate 
the FAR without being in a position to 
know about the violation until more 
than 10 days later, but J.D.’s situation 
was clearly the type of scenario 
encompassed by the revised language. 

Thus, after the FAA attorney assigned to 
our case consulted with her superiors, 
the FAA stated that it would accept J.D.’s 
“untimely” NASA report and permit him 
to waive the sanction for his violation, if 
he chose to resolve his certificate action 
in that manner. 
 So, the lesson learned is quite simple: 
File that NASA report. Regardless of 
when you file the report, at the very 
least, the information you provide will 
add to the collective knowledge of those 
who have the ability to improve the 
system. However, in the appropriate 
case, even a seemingly “untimely” report 
will allow you to keep flying without any 
interruption in your privileges. 

Alan L. Farkas, EAA 681323, is the chairman of the 

EAA Legal Advisory Council, our panel of volunteer 

aviation attorneys spread across the country who are 

available to assist members with their legal ques-

tions. If you have a legal concern, contact EAA staff, 

and if we don’t have the answer, we’ll put you in 

touch with a member of the LAC. 

 Alan is co-chair of the aviation practice group at 

Smith Amundsen, a full-service law firm with several 

offices throughout the Midwest (www.SALawUS.com).

J.D. didn’t realize that 
he had momentarily 
entered and exited the TFR 
airspace, but particularly 
because he was under 
ATC direction, he had no 
reason to think he had done 
anything wrong.
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