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The appellate court recently clarified 
that Section 8 of the Personnel Records 
Review Act (820 ILCS 40/8) (Review Act) 
exempts disciplinary records more than 4 
years old requested under the Freedom of 
Information Act (FOIA).

In Johnson v. Joliet Police Department 
and City of Joliet, 2018 IL App (3d) 
170726, the plaintiff sought disciplinary 
records of a police officer through a FOIA 

request. The police department responded 
by explaining it had no records relating 
to citizen complaints against the officer 
and no disciplinary records less than 4 
years old in the officer’s personnel file. 
The Department declined to disclose 
any disciplinary records greater than 4 
years old, citing Section 8 of the Review 
Act, which prohibits the release of 
disciplinary actions greater than 4 years 

old to any third party. Section 7.5(q) of 
FOIA specifically exempts from FOIA any 
records prohibited from disclosure by the 
Review Act.

The plaintiff argued that FOIA 
trumped the Review Act, relying on 
Section 11 of the Review Act which 
dictates that the Review Act should “not be 
construed to diminish a right of access to 
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SCOTUS overrules Abood in Janus v. 
AFSCME
BY CARLOS S. ARÉVALO

On June 27, 2018, the United States 
Supreme Court issued its decision in Janus 
v. AFSCME. This case, originating in the 
seventh circuit, involved an appeal over 
the dismissal of a complaint that sought to 
invalidate agency fees and to reverse the 
Supreme Court’s 1977 decision in Abood 
v. Detroit Board of Education.1 In reversing 
Abood, the Court declared that “public-

sector unions may no longer extract agency 
fees from nonconsenting employees.”2 At 
issue in the case was the following provision 
of the Illinois Public Labor Relations Act:

“Fair share agreement” means an 
agreement between the employer 
and an employee organization 
under which all or any of the 
employees in a collective bargaining 

unit are required to pay their 
proportionate share of the costs of 
the collective bargaining process, 
contract administration, and 
pursuing matters affecting wages, 
hours, and other conditions of 
employment, but not to exceed 
the amount of dues uniformly 
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required of members. The 
amount certified by the exclusive 
representative shall not include any 
fees for contributions related to the 
election or support of any candidate 
for political office. Nothing in 
this subsection (g) shall preclude 
an employee from making 
voluntary political contributions 
in conjunction with his or her fair 
share payment.3

Justice Samuel Alito, writing for the 
5-4 majority, stated that this “procedure 
violates the First Amendment and cannot 
continue.” Moreover, “[n]either an agency 
fee nor any other payment to the union 
may be deducted from a nonmenber’s 
wages, nor may any other attempt be 
made to collect such a payment, unless the 
employee affirmatively consents to pay.4 
Janus reversed precedent established over 
40 years ago that permitted “fair share” 
provisions in union contracts for “collective 
bargaining, contract administration, and 
grievance adjustment purposes” so long as 
such fees were not used to fund the union’s 
ideological or political agenda. 

This reversal, however, was developed 
through a number of decisions over half a 
dozen Supreme Court terms. Indeed, Janus 
is the culmination of the Supreme Court 
conservative wing’s efforts to reverse Abood 
and deal a blow to the labor movement. 
Spearheaded by Justice Alito, the Court 
began to chip away at Abood in 2012 when 
the Court issued its decision in Knox v. 
Service Employees International Union.5 

In Knox, plaintiffs filed a class-action 

suit on behalf of 28,000 nonunion 
employees who were forced to contribute 
moneys to the union’s efforts to fight the 
then California Governor’s anti-union 
measures. In June of 2005, the union sent 
out its regular (Teachers v. Hudson) notice 
informing employees what the agency fee 
would be for the following year. This notice 
set monthly dues capped at $45 per month, 
with less than 60 percent relating to contract 
administration costs. Under this procedure, 
a nonunion employee would pay only the 
contract administration fees percentage if 
he opted out from the full amount within 
30 days. Further, the notice also included 
a feature that the agency fee was subject to 
increase at any time without further notice. 
On July 30, shortly after the end of the 30-
day objection period for the Hudson notice, 
the union proposed a temporary 25 percent 
increase in employee fees. This increase 
was billed as an “Emergency Temporary 
Assessment Build a Political Fight-Back 
Fund.”6 Consistent with the notice, no opt 
out period for this assessment was provided 
and the complaint was filed and progressed 
through the courts until it arrived at the 
Supreme Court.

Justice Alito, writing for the majority, 
rejected the propriety of the union’s opt-out 
procedures and was critical of the union’s 
failure to provide a fresh and timely Hudson 
notice. He added that the justification for 
permitting a union to collect fees from 
nonmembers—to prevent them from 
free-riding on the union’s efforts—was an 
“anomaly.”7 Justice Alito then declared that 
the “First Amendment [did] not permit 

records already otherwise provided by law.” 
The appellate court rejected this argument 
and noted that interpreting Section 11 to 
trump FOIA would render Section 7.5(q) 
of FOIA superfluous and meaningless. 
Thus, the court held that Section 7.5(q) 
of FOIA and Section 8 of the Review Act 

exempted disciplinary records more than 
four years old from FOIA requests. The 
court distinguished prior case law that 
found the Review Act did not apply to 
FOIA requests as those prior cases involved 
citizen complaints against police officers 
rather than disciplinary records. n
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a union to extract a loan from unwilling 
nonmembers even if the money is later paid 
back in full.”8

In 2014, two years after Knox, the Court 
issued its decision in Harris v. Quinn.9 
This case, also from Illinois, was filed on 
behalf of individuals working as personal 
assistants (“PAs”) who provided in-home 
care services to individuals whose conditions 
would otherwise require institutionalization. 
Typically, many of these PAs were relatives of 
the person receiving care, and some of them 
provide care in their own homes. While 
participants exercised predominant control 
over their employment relationship with 
the PAs, the State, subsidized by the federal 
Medicaid program, paid the PAs’ salaries. 
The SEIU had originally petitioned the 
Illinois Labor Relations Board to represents 
PAs in the 1980s, but the petition was 
rejected noting that Illinois did not exercise 
control over the PAs to be considered their 
employer. 

In March 2003, however, Illinois’ 
newly elected governor, Rod Blagojevich, 
circumvented the Labor Board’s decision 
by Executive Order. Without union 
representation, the governor proclaimed, 
personal assistants could not “effectively 
voice their concerns about the organization 
of the Home Services program, their role in 
the program, or the terms and conditions 
of their employment under the Program.” 
Several months later, the Illinois legislature 
codified that executive order by amending 
the Public Labor Relations Act, which 
declared PAs to be “public employees” of the 
state of Illinois, but solely for the purposes 
of coverage under the Illinois Public Labor 
Relations Act.

The Harris plaintiffs filed a putative class 
action naming the governor and the union as 
defendants, and sought an injunction against 
enforcement of the fair-share provision. 

They also sought a declaration that the Act 
violated their First Amendment insofar as it 
required PAs to pay a fee to a union that they 
did not wish to support. The district court 
dismissed their claims with prejudice, and 
the seventh circuit affirmed concluding that 
the case was controlled by Abood. Petitioners’ 
petition seeking certiorari was granted by the 
Supreme Court.

At issue before the Court was whether 
the First Amendment permitted Illinois to 
compel PAs to subsidize speech on matters of 
public concern by a union that they did not 
wish to join or support. Justice Alito, once 
again writing for the majority, stated that the 
First Amendment prohibited the collection 
of an agency fee from PAs who did not want 
to join or support the union.10 Citing his 
opinion in Knox, Alito stated that preventing 
nonmembers from free-riding was a 
rationale “generally insufficient to overcome 
First Amendment objections,” and as such 
Abood was “an anomaly.”11 Ultimately, 
because Illinois’ PAs were different from full-
fledged public employees, the Court refused 
to extend Abood to the PAs and the union 
lost.12

By 2016, many observers anticipated 
that the Court would finally reverse 
Abood in Friedrichs v. California Teachers 
Association, a case from the ninth circuit 
that upheld “fair share” provisions in public 
sector union contracts as dues properly 
exacted for “collective bargaining, contract 
administration, and grievance adjustment 
purposes” so long as their dues were not used 
for other ideological or political purposes as 
provided in the California statute. However, 
the passing of Justice Antonin Scalia caused 
Friedrichs to limp to the finish line without 
a winner even being declared. In March 
of 2016, the Court issued a one-sentence 
decision that the judgment of the ninth 
circuit was “affirmed by an equally divided 

Court” giving unions a reprieve.13

Fast-forward to the summer of 2018 
and the Court has given the nation Janus, a 
case that has short and long term impacts 
for public sector employers and unions. Of 
immediate concern, and given the Court’s 
ruling that fair share deductions cannot 
continue, public sector employers have 
taken steps to promptly cease collecting 
“fair share” fees from non-union employees 
now that fair share fees have been found 
unconstitutional. Unions have also pursued 
impact bargaining of open and soon-to-
expire contracts to formulate new provisions, 
which include proposals seeking to have 
dues authorizations be “irrevocable” as well 
as provisions that may deny representation 
of nonmembers in grievance proceedings 
unless unions are properly compensated. 
Finally, a number of labor-friendly states 
across the nation have taken legislative steps 
to shore up unions’ interests and minimize 
Janus impact. As for Illinois, elected officials, 
unions and their respective attorneys will 
have to wait until after the November 2018 
election to see what statutory steps are taken. 

1. 431 U.S. 209 (1977).
2. 138 S.Ct. 2448, 2486 (2018).
3. 5 ILCS 315/3(g).
4. 138 S.Ct. at 2486 (2018).
5. 567 U.S. 298 (2012).
6. Id. at 304.
7. Id. at 311.
8. Id. at 317.
9. 134 S.Ct. 2618 (1914)
10. Id. at 2644.
11. Id. at 2621.
12. Id. at 2638.
13. 136 S.Ct. 1083.
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Procrastination in the age of e-filing
BY RICHARD W. ZUCKERMAN

Lawyers have a long history of waiting 
until the last minute to file important 
pleadings. Numerous cases of legal 
malpractice have arisen from missed 
statutes of limitations, failure to follow the 
timelines in the Illinois Supreme Court 
Rules, Code of Civil Procedure, and local 
court rules. Legal negligence cases have 
turned into cover-ups that have ended up 
as ARDC complaints. The advent of e-filing 
should have been a procrastinator’s dream 
since an attorney could file pleadings 
anytime and anywhere. But as Paul Harvey 
would have said, here’s the rest of the story.

The second district case of Peraino v. The 
County of Winnebago, filed on March 30, 
2018, is the first case to deal with missing 
deadlines in the age of electronic filing.1

The facts of the case are not 
complicated. The plaintiff filed a complaint 
in 2013 against Winnebago County 
and other defendants claiming he was 
injured in a motorcycle crash caused 
by a defective roadway. The trial judge 
granted Winnebago County’s motion for 
summary judgment on December 2, 2016. 
The plaintiff had until January 3, 2017, at 
midnight to file any motions or a notice of 
appeal. Plaintiff ’s counsel e-filed a motion 
to reconsider that was filed on January 4. 
On January 5, the attorney filed a motion 

for leave to file his motion to reconsider 
nunc pro tunc, claiming that illness and the 
press of other cases prevented him from 
filing the motion to reconsider until 11:55 
pm on January 3. In the motion for leave he 
claimed that the system would not accept 
his pleading until 12:03 am on January 4.

The trial court denied the motion for 
leave based on user error in filing on the 
part of plaintiff ’s counsel. The attorney 
filed a notice of appeal. The appellate court 
ruled it lacked jurisdiction to consider the 
appeal, vacated the trial court’s order, and 
dismissed the January 5 motion. In a classic 
example of a catch-22, the appellate court 
found:

1. The nunc pro tunc motion did raise 
an error that could be resolved by 
the trial court because the error 
complained was not clerical.

2. The trial court lost jurisdiction over 
the motion to reconsider when the 
motion was officially filed at 12:03 
am on January 4.

3. The motion to reconsider did not 
extend the time for appeal because 
it was not timely filed.

4. The notice of appeal was not timely 
filed as it was not filed by January 3.

5. The appellate court, in dicta, also 
stated that the failure to timely 

file the motion to reconsider was 
not a technical problem but a user 
error that might also have saved 
plaintiff ’s counsel. It also suggested 
further avenues that might save 
this attorney having to call his 
malpractice carrier.

The moral of the story is, of course, a 
day late and a dollar short. As lawyers, the 
crush of cases and deadlines can often be 
overwhelming. The use of technology can 
be a trap as well as a benefit. E-filing is not 
an excuse for extending that last-minute 
filing time from when the courthouse 
closes to midnight when the computer 
closes. n

1. Peraino v. The County of Winnebago, et al., 

2018 IL App (2d) 170368.


