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In addition to the quality of
construction, builders are rep-
resented by business name,
logos and slogans which they
already own and which should
be protected. A “trademark”
or “mark” is any word, name,
symbol, device or a combina-
tion of these used to identify
and distinguish goods or serv-
ices and indicate their source. 

A builder’s name, slogan or
any representation used to

identify its unique services may be a registrable
mark worth registration with the US Patent and
Trademark Office (USPTO). Without registration,
limited common law protection is afforded based
upon use of the mark, but federal registration gives
much broader protection against use of the mark
by your competitors or others. By failing to register
its trademarks, a builder may lose the exclusive
right to their use. 

A builder may have product that is suitable for a
certain demographic and want to capture this idea
in a word or phrase that no other builder may use.
For example, a local builder, Renaissance Homes,
LLC recently protected the name “Lifestyle Homes”
because of their focus on the empty nester market
and thus no other company may make use of this
phrase in connection with marketing or real estate
development. Similarly, a builder may desire to
protect a subdivision name and prevent any com-
petitor from using the name through the use of a
registered mark. 

Federal registration of a mark provides:
• Right to use the ® symbol

• Staking a claim to ownership of the mark by a
legal presumption of ownership 

• Putting others on public notice of your owner-
ship claim eliminating a good faith defense for
infringers 

• The right to obtain additional damages for in-
fringement 

• Added value to the goodwill of a business 

For USPTO registration, a mark must be unique
enough to avoid a “likelihood of confusion.” For
this reason, a search of existing marks should be
conducted before filing. A relatively brief clearance
search may be conducted by your attorney for the
purpose of identifying prior marks standing in the
way of an application. 

To file an application with the USPTO, you
should provide your attorney with:

• Date of first use or intent to use 

• Type of goods or services, or “Class” 

• An example of the mark in use – a
“Specimen” of the mark

An application will be assigned to a USPTO ex-
aminer who reviews the application for problem-
atic issues, including likelihood of confusion. The
examiner may issue an “Office Action” requiring a
formal response to any issue raised. Responses to
Office Actions are often successful and result in
final registration if properly submitted. Once ap-
proved, the mark is published for opposition in the
“Official Gazette.” If after thirty days from publica-
tion, no opposition has been filed to a mark in use,
the mark may then proceed to registration. Once
registered, the mark will be assigned a Registration
Number and thereafter should include the ® sym-
bol with each use of the mark.

In addition to filing certain maintenance docu-
ments in five or 10 year intervals showing your
continued use of the mark, you must also protect
your rights to the mark by using the mark regularly
and by consistently preventing others from using
your mark without your permission. A builder’s
name and its marketing materials which may have
been developed over years of use are valuable busi-
ness assets worth protection from unauthorized use
by others.
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