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uas WeLCoMe here, not there
Alan L. Farkas and Anna Kazaz

Alan L. Farkas co-chairs the Aerospace practice group at SmithAmundsen, LLC., a full service law firm with 
offices throughout the Midwest. Alan also serves as Chairman of the EAA Legal Advisory Council. Alan’s aviation 
practice includes representation of the full spectrum of aviation interests, from ultralights to major air carriers; 
airports, manufacturers, homebuilders, pilots, and mechanics, at trial, in transactions, and before the NTSB.

Anna Kazaz is an associate at SmithAmundsen, LLC and she has concentrated on aviation litigation for seven 
years, including several significant trials. Currently, Anna serves on the Board of Directors of Chicago Volunteer 
Legal Services, an organization that provides free legal services to low-income Chicagoans. Prior to working as an 
attorney in the United States, Anna successfully practiced law in Russia for four years in the areas of business and 
commercial law. 

We’re hearing a lot these days about 
Unmanned Aerial Systems or “UAS,” more 
commonly known as drones. Drones first 
appeared on the scene in overseas mili-
tary operations.1 However, as technology 
allowed these devices to advance from 
merely “drones” to “systems,” there has 
been increasing interest in domestic 
applications.2 Proposed commercial uses 
of UAS include police patrol and surveil-
lance, search and rescue, agricultural 
monitoring and spraying, communica-
tions, deliveries, filming for marketing and 
entertainment, and private security.3

Until recently, no specific legislative 
limitations existed on domestic use of 
UAS.4 The first limitations were adopted 
in February 2012 as part of the Federal 
Aviation Administration Modernization and 
Reform Act, directing the FAA to expedite 
the process of integrating drones into 
the National Airspace System (“NAS”).5 
Excitement, opportunity, and paranoia 
led to state legislation across the U.S. 
as almost all states enacted or proposed 
some sort of legislation of UAS by the 
end of 2013.

Many states regard UAS develop-
ment as something to be feared. Florida, 
Montana, Tennessee, Illinois, Idaho, 
Oregon, and Texas have raised their red 
flags.6 These states primarily focus on 
the use of drones by law enforcement 
agencies, while Texas and Idaho address 
the use of drones by both public and pri-
vate parties.7 Idaho and Texas prohibit 
the use of UAS to conduct unwarranted 
surveillance absent written consent.8 In 
Texas, a violation of this prohibition is a 
Class C misdemeanor.9 Further, Texas 
authorizes private civil actions to seek 
damages from unauthorized capture of 
an image using UAS.10 However, Texas 
also authorizes use of UAS for scholarly 
research, mapping, fire suspension, utility 
support, or pursuant to a valid warrant.11 

Illinois adopted a 30-day limit on the 
retention of information obtained through 
the use of UAS, unless the information 
contains evidence of criminal activity or 
is relevant to an ongoing investigation.12 
Oregon requires that all UAS operated in 
the state be registered with the Oregon 
Department of Aviation, under penalty of 
as much as $10,000.13 Further, Oregon 
prohibits a public body from operating a 
UAS that is capable of firing a bullet, and 
it is a Class A felony for any person to 
intentionally cause or to attempt to cause 
a drone to fire a bullet at an aircraft while 
the aircraft is in the air.14 Florida, Illinois, 
and Oregon prohibit local enforcement 
agencies from using UAS unless their 
use falls within a specifically enumerated 
list of exceptions.15 In these states, a law 
enforcement agency must obtain a war-
rant prior to deploying UAS.16 Montana 
does not directly prohibit police use of 
UAS, but information obtained through 
the use of UAS is inadmissible, unless 
the information was obtained pursuant 
to a search warrant.17 The use of UAS to 
counter a risk of terrorist attack is another 
common exception to the prohibitions on 
UAS use by law enforcement agencies.18 
In addition, with certain minor differences, 
Florida, Illinois, and Tennessee allow law 
enforcement agencies to use UAS if the 
agency possesses reasonable suspicion 
that swift action is required to prevent 
imminent harm to either life or property, to 
prevent the imminent escape of a suspect, 
or to locate a missing person.19

Other states have attempted to position 
themselves to benefit from the develop-
ment of UAS. In response to the FAA’s 
announcement that it would select six test 
sites to develop the rules for UAS inte-
gration into the NAS, Alabama, Arizona, 
and California adopted formal resolutions 
seeking FAA test site selection.20 North 
Dakota, Maryland, and Nevada appro-

priated significant funds to support test 
site activities, should they be selected.21 
Hawaii also appropriated funds to estab-
lish a proposed professional UAS pilot 
program at the University of Hawaii at 
Hilo.22

Finally, a third group of states have for-
mally adopted a “wait and see” approach 
to UAS. Legislation in North Carolina, 
Virginia, Alaska, and Indiana focuses on 
collecting information and studying UAS.23 
Alaska and Indiana created task forces 
charged with providing recommenda-
tions, including suggesting legislation that 
protects privacy but envisions public and 
private use of UAS.24 Virginia and North 
Carolina struck a more cautious tone 
with moratoriums on the use of UAS by 
local governments and law enforcement 
through July 1, 2015 while research on 
UAS is ongoing.25

Meanwhile, on December 30, 2013, the 
FAA announced its selection of six test site 
operators to study the integration of UAS 
into the National Aerospace System: the 
University of Alaska, the State of Nevada, 
New York’s Griffiss Airport, North Dakota 
Department of Commerce, Texas A&M 
University at Corpus Christi, and Virginia 
Polytechnic and State University (Virginia 
Tech).26 Also, on November 7, 2013, the 
FAA published its “Roadmap” for future 
UAS rulemaking.27 Thus, from the FAA’s 
perspective, much work remains to be 
done before the regulations on UAS 
operations can be written.

Clearly, legislative bodies and regula-
tors across the U.S. recognize that UAS 
are coming.    While many questions 
remain to be answered, many states 
have attempted to stake out their posi-
tions, or, at the very least, establish some 
guideposts for the use of UAS. Like most 
subjects surrounding UAS, we will have 
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an area of heavy buildups, seemingly with 
her radar turned off. Despite her apparent 
understanding of the turbulence associated 
with a pre-existing personal relationship 
between the two jailbirds and between 
herself and the one who was not her client, 
she never called ATC for vectors or sought 
guidance from her Chief Pilot on how to fly 
this precarious routing.

More importantly, she remained silent 
about her knowledge of the towering 
buildups surrounding the area after she 
handed off this route to her Chief Pilot, 
who unknowingly plunged into extreme 
turbulence involving misrepresentations to 
the certificating authorities and undue risk 
to his assigned passenger. The Supreme 
Court attached great weight to the fact 
that she muted her mike when she knew 
or should have known that her silence was 
inducing another to make a number of 
unsupportable contentions to two different 
tribunals, even when she was reminded of 
the existence of some of the contradictory 
information by her first officer at a particu-
larly critical juncture.

As to her correspondence with Texas 
inmate Sells, the Supreme Court noted that 
it was personal rather than professional 
in nature and should have been disclosed 
to both her client and her supervisor, 
especially in light of its nature and extent. 
The Court cited with approval the Panel’s 
observation that “[her] actions jeopardized 
her client’s case and the witness’s cred-
ibility, as well as her own credibility.” It later 
noted that there was no evidence she was 
hiding her activities, and that some others 
in the office were generally aware of it, but 
the Court felt that because of its volume 
and duration the matter should have been 
professionally addressed by her superior 
and her client.

Turning to the matter of the appro-
priate sanction, the Court reviewed the 
recommended three-year suspension of 
the Hearing Panel Subcommittee. The 
aggravating factors found below included 
findings that Elswick had engaged in a 
pattern of misconduct in the underlying 
habeas proceeding and as a result, com-
mitted multiple offenses such as producing 
incomplete and incorrect evidence and 
allowing its use in several subsequent court 
proceedings before two different tribunals, 
including the highest of the state. Though 
cooperative, our airman seemed insuffi-
ciently impressed with the nature of the 
buildups she had traversed and the dam-
age, both actual and potential, inflicted 
upon herself and her chief pilot.

In mitigation, however, the Court noted 
her lack of previous violations, her generally 

cooperative attitude, her good character 
and reputation, her expressions of remorse, 
and her youth and inexperience in the prac-
tice of law. In the latter regard, the Supreme 
Court noted that her civilian co-counsel 
had testified that he felt it inappropriate 
for someone of her experience level to 
have been sent to Texas solo to deal with 
a seasoned serial killer, especially one as 
cunning and manipulative as Tommy Lynn 
Sells.

Balancing all these factors, the Supreme 
Court determined that a two-year suspen-
sion with conditions was more appropriate 
than the three years proposed. The condi-
tions included that, prior to reinstatement, 
Elswick be evaluated by a licensed mental 
health provider and follow any recom-
mended protocol; that she undergo 12 
hours of ethics CLE; that she pay all costs 
of the disciplinary proceedings; and that, 
all these preconditions being satisfied, she 
be reinstated under the supervision of an 
active attorney in good standing for a pro-
bationary period of two years.

Knowledgeable airmen realize that ser-
vice with public entities can bring command 
responsibilities sooner than in commercial 
operations; witness the comparative youth 
of military flight crews. The same is true for 

legal airmen, but with the opportunities for 
heady responsibilities come obligations for 
seasoned judgment and a quick resort to 
open communications with all parties when 
towering buildups present themselves all 
across the flightpath.

While this airman may have flown for a 
line which was not the best organized nor 
most professionally supervised, she had 
two lives and several professional careers 
committed to her airmanship throughout 
this matter, with a hard earth below that is 
equally unforgiving to all who crash into it. 
Hopefully her time on the beach will enable 
her to return to the flight line with a more 
seasoned appreciation for the responsibili-
ties and judgment required for those flying 
as pilot in command.

In sum, then, the same attributes which 
make for safe piloting – careful planning, 
knowledge of regulatory requirements, 
awareness of one’s environment, recog-
nition of developing hazards – are key to 
avoiding ethical difficulties in the practice 
of law.

Circumnavigating the buildups is not 
difficult if these are applied to both aviation 
and litigation.

Have a safe flight, and happy landings.

to wait to see how these early legislative 
efforts shape the development and use 
of UAS.
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