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T
he winds are shifting when it 
comes to pregnancy discrimi-
nation law—and the approach 
employers must take to avoid 
legal liability. Traditionally, 
employment decisions regard-
ing pregnant employees were 

compared to decisions made with 
respect to non-pregnant employ-
ees to determine whether unlawful 
discrimination was present. Put more 
simply, employers were supposed to 
treat pregnant employees just as the 
employer treated anyone else. Facially 
neutral polices were entirely accept-
able—which meant that an employer 
had no obligation to accommodate 
a pregnant employee if the employ-
er would not also accommodate an 
otherwise similarly situated non-preg-
nant employee.

But new guidance on the Pregnan-
cy Discrimination Act (PDA) from 
the Equal Employment Opportunity 
Commission (EEOC) shows that the tra-
ditional approach is headed for a change. 

REASONABLE ACCOMMODATION 
NOW MANDATED
That new guidance, issued in July 2014, 
essentially states that employers are 
to treat pregnant employees compa-
rably to employees who have medical 
or other conditions that affect their 
ability to work in ways similar to those 
that affect pregnant employees. This 
EEOC guidance calls for, among other 
things, accommodations for pregnant 
employees that include light-duty work, 
alternative assignments, and leave—and 
the guidance interprets “pregnancy” to 
apply to current, past, and potential 
future pregnancies. To be clear, the 
EEOC stated that “pregnancy itself is 
not a disability”—but the new guidance 
is quite similar to the EEOC’s guidance 
on employees with disabilities, and ac-
cording to the EEOC, “pregnant work-
ers and job applicants are not excluded 
from the protections” of the Americans 
with Disabilities Act (“ADA”).

Along these lines, the EEOC recently 
sued a healthcare provider, Roseland 

Community Hospital, over allegations 
that the hospital refused to provide an 
employee with a high-risk pregnancy 
the accommodation of being excused 
from restraining disorderly and combat-
ive patients, and then fired her. 

Similarly, within the last year, the 
federal Sixth Circuit Court of Appeals 
ruled in Latowski v. Northwoods Nursing 
Center that an employer’s neutral 
policy could be evidence of unlawful 
pregnancy discrimination. In Latowski, 
the employer refused to accommodate 
a pregnant certified nursing assistant’s 
request to be excused from lifting 
things heavier than fifty pounds. The 
neutral policy at issue stated that the 
employer would only allow employees 
to work with such lifting restrictions 
if the restrictions were the result of a 
workplace injury. 

EEOC GUIDANCE
Based on these cases and the EEOC’s 
guidance, ophthalmic industry employ-
ers would do well to take an approach 
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through which any accommodation 
that might be provided to a disabled 
employee under the ADA (or similar 
laws) should also be provided to preg-
nant employees.

Additionally, the EEOC’s guidance 
specifically identified several accommoda-
tions very likely to be considered reason-
able under the PDA, and those include 
• taking more frequent breaks, 
• keeping a water bottle at the employ-

ee’s work station, 
• using a stool, 
• altering how job functions are per-

formed, and 
• providing temporary light-duty 

assignments or time off from work. 
It is important to note that EEOC 

guidance does not have the force of 
binding law. However, the EEOC will 
use this guidance in its own proceed-
ings—and in the lawsuits that the 
EEOC brings against employers in 
federal courts, so the guidance should 
not be dismissed lightly. 

Indeed, the bottom line here is 
that the EEOC guidance attempts to 
quietly but significantly alter employers’ 
obligations with respect to pregnant 
employees—and employers must be 
cognizant of that shift when faced with 
decisions involving pregnant employees 
who may have become limited in their 
ability to perform their jobs. Employers 
must also be aware of state laws on this 
subject. For example, Illinois recently 
amended its laws to provide increased 
coverage and protection to employees 
who are pregnant or who have a condi-
tion related to pregnancy or childbirth.

OPHTHALMOLOGY-SPECIFIC 
CONCERNS
The cases discussed above make one 
thing thoroughly clear: it can be diffi-
cult to accommodate pregnancy-related 
conditions in the healthcare industry. 
Patient care in ophthalmic practices can 
involve strenuous pushing, pulling, and 

lifting; long periods of standing or sit-
ting; and many other activities that can 
be affected by an employee’s pregnancy 
or related condition. 

With that in mind, it is critical that 
ophthalmic practices address pregnancy 
discrimination in their workplace pol-
icies. In addition to making clear that 
the practice does not discriminate based 
on pregnancy or medical conditions re-
lated to pregnancy, such policies should 
also discuss that accommodations may 
be available with respect to pregnancy 
and related conditions—and the poli-
cies should place specific emphasis on 
any applicable state laws that include 
additional obligations. 

Ophthalmic employers should also 
bear in mind that under Section 4207 
of the Patient Protection and Afford-
able Care Act, employees are entitled 
to reasonable break time to breastfeed 
or express milk for children until the 
child’s first birthday. A private place 
other than a bathroom is to be made 
available for this break time. Employees 
do not need to be paid for this break 
time, and employers with 50 or fewer 
employees may be considered exempt 
from the requirement if they can show 
that the requirement would “impose an 
undue hardship” by causing significant 
difficulty or expense when consider-
ing the employer’s size, nature, and 
structure. Ophthalmic employers must 
also be alert for state and local laws that 
provide greater protections to employ-
ees on this subject.

Employers should also keep in 
mind that parental leave, including 
adoption-related leave, policies should 
be applied on a gender-neutral basis. 
Such policies may also implicate the 
federal Family and Medical Leave Act 
(“FMLA”), and ophthalmic practices 
should be sure to review whether their 
employment policies are FMLA-com-
pliant. In light of the requirement that 
parental leave policies are to be applied 

gender-neutrally, many employers have 
eliminated the traditional “maternity” 
leave label. With the wave of changes, 
it is now more important than ever that 
practices review not only their policies 
and procedures, but also their practical 
application to ensure compliance. Being 
the leader in the field of ophthalmology 
is one thing; being the lead case in a 
lawsuit is another.

BOTTOM LINE
Bearing all of that in mind, it is 
critically important that employers in 
the ophthalmic industry review their 
written policies, and the day-to-day 
methods through which those policies 
are implemented, to ensure that preg-
nant employees are being treated not as 
non-pregnant employees, but instead as 
any other employees would who have 
similar medical symptoms, conditions, 
or limitations. AE
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IN A BLINK
• Update employee handbooks 

and policies to ensure com-
pliance with the new EEOC 
guidance.

• Review job descriptions to ascer-
tain the essential functions before 
an accommodation is requested.

• Train supervisors and managers 
to be cognizant of requests for ac-
commodation and seek assistance 
from HR or labor counsel.


