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The court reasoned that, because
contracting parties may agree to
modify the American rule by
contract, and bylaws are con-
tracts between a corporation’s
shareholders, fee-shifting bylaws
are “fac i a l l y ” valid (i.e., not illegal
per se) under Delaware law.

The court also noted that fee-
shifting bylaws, because they al-
locate risk among parties in in-
tra-corporate litigation, satisfy
the requirement in Section 109(b)
of the Delaware General Cor-
poration Law that bylaws must
relate to “the business of the
corporation, the conduct of its
affairs, and its rights or powers
or the rights or powers of its
stockholders, directors, officers
or employees.”
• A fee-shifting bylaw is valid

if, as in ATP’s case, it can be
invoked against any plaintiff who
does not obtain “the full remedy
s o u gh t ,” so it is also valid if it
can be invoked where the plain-
tiff obtains no relief at all.

• Notwithstanding its
validity, a fee-shifting
bylaw may be unen-
forceable if adopted by
improper corporate
procedures or for in-
equitable purposes.
The court noted that
fee-shifting bylaws, “by
their nature, deter lit-

i gat i o n ,” but “an intent
to deter litigation would

not necessarily render the bylaw
unenforceable in equity.”
• A fee-shifting bylaw, if oth-

erwise valid and enforceable, is
enforceable against members
who joined the corporation be-
fore it was adopted because they
agreed to be bound by rules
“that may be adopted and/or
amended from time to time” by
the board.

In response to the Delaware
Supreme Court’s decision in AT P
To u r, the Corporation Law Coun-

cil of the Delaware State Bar
Association drafted legislation to
limit the applicability of the de-
cision to non-stock corporations,
and to make clear that fee-shift-
ing bylaws, or other charter or
bylaw provisions, may not impose
monetary liability on sharehold-
ers of stock corporations.

The proposed legislation would
undo ATP Tour for Delaware
stock corporations by prohibiting
them from adopting fee-shifting
bylaws. The proposed legislation
is intended to be introduced in
the Delaware legislature before
the current session ends June 30
and, if enacted, to become ef-
fective on Aug. 1.

In light of the pending leg-
islation, corporate boards in
Delaware and elsewhere may
want to hold off on deciding
whether to adopt fee-shifting by-
l aw s .

Even if the legislation is not
enacted, boards should consider
carefully whether the benefits of
deterring shareholder litigation
outweigh the costs of possibly
angering shareholders and proxy
advisory firms, who may consider
the feasibility of shareholder lit-
igation essential to corporate
gove r n a n ce.

If the proposed legislation is
not enacted, boards contemplat-
ing fee-shifting bylaws should
consider narrowing their scope
to apply only to specific types of
lawsuits, to reduce potential ob-
jections. Also, boards of non-
Delaware corporations should as-
sess whether courts in their
states of incorporation would
consider fee-shifting bylaws to be
va l i d .

Any adoption of fee-shifting
bylaws should follow proper cor-
porate procedures and should oc-
cur only when no shareholder
lawsuit is pending or anticipated
— otherwise, they may not be
e n fo rce a b l e.

Court rules fee-shifting bylaws
are legal in Delaware — for now
The Delaware Supreme

Court, in ATP Tour
Inc. v. Deutscher Ten-
nis Bund, held in May
that bylaws of

Delaware corporations requiring
a shareholder who brings an un-
successful lawsuit against the
corporation or its directors to
pay their legal fees are legally
valid, although such bylaws
would be unenforceable if adopt-
ed for an improper purpose or
through an unfair process.

But Delaware lawmakers may
enact legislation amending the
Delaware General Corporation
Law to limit ATP Tour’s appli-
cability to non-stock corpora-
tions. Accordingly, boards of di-
rectors of Delaware stock cor-
porations may want to wait and
see whether the proposed leg-
islation is enacted before adopt-
ing fee-shifting bylaws.

Fee-shifting bylaws deter
shareholder lawsuits by replacing
the American rule that makes
litigants responsible for their own
legal fees with a loser-pays rule.
Shareholder plaintiffs would risk
paying defense costs, which were
almost $18 million in ATP Tour.

Delaware legislators must de-
cide whether fee-shifting bylaws
throw the proverbial baby out
with the bathwater by
rendering uneconom-
ical all shareholder
litigation — eve n
meritorious claims,
not just nuisance or
“s t r i ke” suits.

Proponents of fee-
shifting bylaws con-
tend they deter
shareholder lawsuits,
which have become too
numerous and are often mer-
itless. Shareholder lawsuits chal-
lenged 94 percent of corporate
mergers in 2013, up from 44
percent in 2007, according to
Cornerstone Research. Compa-
nies often settle these suits
quickly by disclosing more in-
formation about the deal and
paying plaintiffs’ law firms about
$500,000 on average in 2013, ac-
cording to The Wall Street Jour-
nal.

By contrast, shareholders and

their advocates maintain that
shareholder lawsuits are a pri-
mary way to police corporate
wrongdoing, such as self-dealing
or other breaches of fiduciary
duty by directors, and not all of
them are frivolous.

Yet fee-shifting bylaws would
deter them all by creating a
situation in which a 1 percent
shareholder who sues the cor-
poration or its directors would
risk paying 100 percent of the
defense costs if the shareholder
loses but would receive only 1
percent of the damages awarded
if the shareholder wins.

In 2006, the board of directors
of ATP Tour Inc., a Delaware
non-stock — or “m e m b e rs h i p” —
corporation, adopted a bylaw
providing that any member who
sues the corporation or any other
member must pay the defen-
d a n t’s legal fees if the plaintiff
“does not obtain a judgment on
the merits that substantially
achieves, in substance and
amount, the full remedy sought.”

In 2007, ATP Tour downgrad-
ed tennis tournaments owned
and operated by two members to
a lower tier and moved them
from the spring to the summer
season. The two members sued
APT Tour and several directors

in the U.S. District Court for the
District of Delaware for antitrust
violations and breach of fiduciary
d u ty.

The defendants won and
sought to recover their legal fees
under ATP’s bylaw provision.
The federal court certified four
questions of law regarding fee-
shifting bylaws to the Delaware
Supreme Court, which held as
fo l l ow s :
• “Fee-shifting bylaws are per-

missible under Delaware law.”
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(B)oards should consider carefully
whether the benefits of deterring

shareholder litigation outweigh the
costs of possibly angering shareholders

and proxy advisory firms …”


