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The bucks start here: How national banks have payment priority 
over judgment creditors when processing collection efforts
By Michael G. Cortina1

There is a constant battle between 
banks and creditors; it stems from the 
fact that banks are the natural and 

primary target for collection when the judg-
ment debtor has an account at the bank. 
When a creditor obtains a judgment against 
the debtor, the debtor’s bank account is usu-
ally the first place that the judgment creditor 
looks to try to satisfy the judgment. Banks 
can charge fees to the judgment debtor’s 
account for responding to these collection 
proceedings, but seldom is the case where 
there are sufficient funds in the account at 
the bank to fully pay the judgment and the 
bank’s fees. So, the battle rages over who is 
paid first when there are insufficient funds 
in the account to pay both the fees and the 
judgment: the bank (for its fees) or the judg-
ment creditor (for its judgment)?

This article will explore both state and 
federal law on the subject and conclude that 
national banks2 have the right to deduct the 
fees they charge to their customer’s account 
for responding to collection efforts before 
paying on a valid garnishment or citation to 
discover assets. 

Why does it matter who is paid first? When 
there are sufficient funds in the debtor’s ac-
count, it does not matter because the judg-
ment creditor will be paid its judgment in full 
and the bank will be paid its fees in full. The 
dispute arises when there are not enough 
funds in the debtor’s account(s) to satisfy the 
judgment as well as the bank’s fees.

National banks have the right to charge 
fees to its customer’s account for responding 
to collection requests, but there are both fed-
eral laws and state laws regarding this topic. 
A fairly recent Sixth Circuit federal court de-

cision3 holds that federal law preempts state 
law in this particular area. Therefore, the Illi-
nois Banking Act, which is relevant state law, 
does not apply to nationally chartered banks 
regarding the charging and collection of fees 
to the bank’s customer’s account because of 
federal law preemption. Before discussing 
preemption, a review of Illinois law on bank 
fees is warranted.

The Illinois Banking Act4 has specific lan-
guage that allows banks to be paid for re-
sponding to citations, subpoenas and other 
requests for information. The statute states, 

A bank shall be reimbursed for costs 
that are reasonably necessary and that 
have been directly incurred in search-
ing for, reproducing, or transporting 
books, papers, records, or other data 
of a customer required or requested 
to be produced pursuant to a lawful 
subpoena, summons, warrant, cita-
tion to discover assets or court order. 
The Commissioner shall determine the 
rates and conditions under which pay-
ment may be made.5 

The “Commissioner” referred to in the 
statute is the Division Director of the Division 
of Banking of the Illinois Department of Fi-
nancial and Professional Regulation. 

The regulations that show how much the 
“Commissioner” allows banks to recover can 
be found in the Illinois Administrative Code.6 
The amounts that a bank may charge for re-
imbursement are:

1. $20 per hour for personnel costs in-
curred in locating, retrieving, reproduc-
ing and preparing financial records;

2. 30 cents per exposure for photocopies 
of documents. Reproductions of micro-
film, microfiche, photographs, films and 
other materials shall be reimbursed at 
actual cost;

3. 31.5 cents per mile for transportation 
costs, or if a mail or courier service is 
used, the actual cost of such service; and

4. The actual cost incurred in searching for, 
reproducing and transporting data pur-
suant to a request for financial records.

In addition to these regulations, there is 
another regulation that allows for a bank to 
prepare estimates of how much it will cost to 
research and compile the requested informa-
tion and require payment in advance of this 
estimate before beginning work on the com-
pilation.7

These are the only provisions in the Illinois 
Banking Act and its regulations under the Il-
linois Administrative Code that allow for a 
bank to charge a creditor for responding to 
a collection proceeding such as a citation to 
discover assets. Banks have the ability to re-
quire creditors to pay the bank’s estimated 
expenses for responding to a citation to dis-
cover assets, but the statute and the Admin-
istrative Code are silent as to payment of the 
banks fees that it charges the customer’s ac-
count when the bank is required to respond 
to these supplementary proceedings.

Creditor’s rights attorneys generally agree 
that a bank has the right to charge it’s cus-
tomer’s account for whatever fees the bank 
charges when it is required to respond to 
a collection matter; however, they argue 
that the creditors should be paid the entire 
amount that is in the account and that the 
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bank can then overdraw the account for 
the amount of the bank’s fees.8 This results 
in the judgment creditor obtaining 100% of 
the funds in the account with the bank be-
ing able to collect its fees only if the customer 
pays the overdraft on the account. 

The judgment creditor’s argument is sim-
ply that the service of a citation to discover 
assets or a garnishment summons results 
in an immediate lien upon the account of 
the judgment debtor that is superior to any 
rights of the bank. Therefore the judgment 
creditor has the right to all of the funds in the 
account to be applied to the judgment be-
cause the judgment creditor has a perfected 
security interest in the account and the bank 
has no security interest whatsoever.9 

If the Illinois Banking Act and the Illinois 
Administrative Code were the only laws and 
regulations on the topic, the argument of the 
judgment creditors would appear to prevail. 
However, there is more law on the subject. In 
particular, the National Bank Act10, as well as 
its regulations and the cases that interpret 
this act, need to be consulted and reviewed 
prior to the discussion ending. 

One case in particular warrants discus-
sion—Monroe Retail, Inc. v. RBS Citizens, N.A., 
589 F.3d 274 (6th Cir. 2009). In Monroe, sever-
al judgment creditors filed a class action suit 
in federal court against several banks alleg-
ing, inter alia, the tort of conversion because 
these banks charged fees for responding to 
garnishments and deducted the bank’s fees 
before paying the garnishment amount. The 
garnishor plaintiffs alleged that the banks did 
not have the authority to deduct such fees, 
that the garnishors should have been paid 
first, and that state law prohibited the banks 
from charging more than the amount autho-
rized under Ohio law. The trial court ruled, 
and the 6th Circuit affirmed, that federal law 
preempted state law in this area, that federal 
law authorized a bank to determine how 
much it would deduct from the customer’s 
account for responding to the garnishment, 
that federal law authorized a bank to deter-
mine the order funds were debited from a 
debtor’s account, and that banks have the 
right to debit the garnishment fee from the 
account prior to remitting funds to the gar-
nishor. 

The Monroe court looked at the National 
Bank Act (“NBA”) and the regulations that 
apply to it to make its decision. The court be-
gan by discussing the issue of preemption. It 
noted that ordinarily, a presumption against 

preemption applies. However, the court 
continued by citing to the United States Su-
preme Court’s decisions that held that in the 
context of national banking, the general pre-
sumption against preemption does not ap-
ply.11 Therefore, if this particular issue is one 
in which a state is attempting to regulate and 
federal law already regulates it, then the fed-
eral law will preempt the state law.

After discussing preemption, the court 
discussed how the NBA is what created na-
tional banks, and that the NBA authorizes na-
tional banks to “exercise … all such inciden-
tal powers as shall be necessary to carry on 
the business of banking.”12 The Office of the 
Comptroller of the Currency (“OCC”), which 
has regulatory and supervisory power over 
national banks, has issued regulations defin-
ing the “incidental powers” a national bank 
may exercise without state interference.13 
The court also held that the OCC’s interpre-
tation of the NBA is entitled to substantial 
deference.14

The OCC has specifically defined the abil-
ity to charge fees as an “incidental power” of a 
national bank.15 Further, the court noted that 
the Code of Federal Regulations specifically 
gives national banks the authority to impose 
charges and fees.16 The OCC has also pro-
vided an interpretive letter that declared that 
the service fee charged by a national bank 
for a garnishment process was a “fee” within 
the meaning of 12 C.F.R. 7.4002 and therefore 
the national banks are authorized to collect 
this fee.17 The court then held that if Ohio law 
prevented national banks from collecting 
these fees, then Ohio law significantly inter-
feres with this fundamental national bank 
function.18 

The crux of the court’s opinion in Monroe 
occurs when it cites and refers to the various 
OCC opinion letters that were relied upon by 
RBS and the other national banks in support 
of their motion for summary judgment. In 
citing to these interpretive letters, to which 
courts must give great deference, the court 
quoted one of these letters by stating that a 
“bank’s authorization to establish fees pursu-
ant to § 7.4002(a) includes the authorization 
to determine the order in which the fees are 
posted to a depositor’s account.”19 The court 
continued to quote and cite to the OCC’s in-
terpretive letters as follows:

As explained by the OCC, ‘[t]he garnish-
ment fee and the Bank’s process of debiting 
it first are intended to reduce the Bank’s costs 
and compensate the Bank for other potential 

risks in connection with the legal require-
ment to process garnishments served on the 
Bank.’ Accordingly, if the Banks are autho-
rized to charge the service fee and similarly 
authorized to post the service fee in what-
ever order they determine, the OCC argued 
that the Banks are consequently authorized 
to collect the service fee even if this process 
has the effect of reducing the funds that the 
Garnishors receive: ‘We further confirm that 
the Bank is authorized by section 24(Seventh) 
and section 7.4002 to debit the garnishment 
fee from an account prior to remitting funds 
to the garnishor.’20

The court found the OCC’s interpretation 
of its own regulations persuasive. It held 
that the requirement that the banks freeze 
accounts immediately upon receipt of a 
garnishment order is unduly burdensome 
on national banks because it mandates the 
order in which those banks carry out their 
daily account-balancing and account man-
agement functions. The court further noted 
that the OCC has “consistently interpreted 
§ 7.4002(a) as including the authorization 
to determine the order in which banks may 
post fees to an account.”21 

Once the Monroe case is read, it is eas-
ily applied to Illinois. Even though Monroe 
dealt with the interaction between Ohio and 
federal laws, the same preemption analysis 
applies to Illinois law. Illinois’ garnishment 
statute, like Ohio’s, indicates that the judg-
ment or balance due thereon becomes a 
lien on the indebtedness and other property 
held by the garnishee at the time of the ser-
vice of garnishment summons and remains 
a lien thereon pending the garnishment 
proceeding.22 Further, Illinois’ supplemen-
tary proceedings statute also states that the 
judgment or balance due on the judgment 
becomes a lien when a citation is served in 
accordance with the statute.23 In both gar-
nishment and supplementary proceeding 
actions, the bank that is served with one of 
these collection vehicles is required to im-
mediately freeze the account(s) of the judg-
ment debtor, must hold the funds until 
further order of the court and is prohibited 
from transferring any non-exempt funds un-
til further order of the court.24 That means 
that Illinois state law for garnishments and 
supplementary proceedings, just like Ohio 
state law, “significantly interferes” with a na-
tional bank’s ability to collect and set their 
service fees, and the bank’s federal authority 
to complete other transactions and balance 
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their accounts. 
Federal law gives national banks the au-

thority to set their own fees for processing 
citations to discover assets and garnishment, 
and also the authority to collect those fees 
prior to paying any turnover orders in col-
lections. However, Illinois state law prohibits 
a bank from touching any of the funds with-
out a court order. Just like Ohio’s law, Illinois 
law would prevent the banks from collecting 
their service fees, complete other transac-
tions and balance their accounts. With state 
and federal law conflicting, state law must 
yield to federal under the doctrine of pre-
emption.25

With the Sixth Circuit’s decision in Mon-
roe, the answer of who is paid first in Illinois 
has been given. Because national banks are 
governed by the NBA and its regulations, 
any state law that conflicts with these fed-
eral laws and regulations are preempted. 
Therefore, federal law, not state law, dictates 
whether the bank’s fees for responding to the 
collection effort, or the judgment creditor, is 

paid first when there are insufficient funds in 
the debtor’s account to pay both in full. The 
bank decides the order in which payments 
are made, and the bank will usually decide to 
be paid first and allow the judgment creditor 
to collect the balance in the account(s) for ap-
plication to the judgment. ■
__________
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