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 This article explores the history of and recent developments in Internet 
contact jurisprudence. The journey begins with an introduction to the 
concerns over the Internet rewriting the law on personal jurisdiction. The 
article provides a brief analysis of a court’s ability to confer jurisdiction 
over out-of-state defendants through Internet contacts. Next, the article 
examines how the Internet’s jurisdictional reach began as thoroughly em-
bedded in personal jurisdictional analysis, where the mere presence of an 
Internet website established jurisdiction over an out-of-state defendant, 
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but has been curtailed to allow for assessment of the level of interactivity 
of a website or a traditional personal jurisdiction analysis to control the 
jurisdictional reach. With these frameworks in place, the article discusses 
three main themes currently running through federal circuit court deci-
sions. In addition, it addresses upcoming issues within Internet contact 
jurisprudence. Lastly, the article analyzes the frameworks’ effectiveness in 
modern law and provides a conclusion about the role of the Internet in 
personal jurisdiction jurisprudence. 

 i. introduction 

 For years, we have entertained predictions and fears about how the Inter-
net is rewriting the law on personal jurisdiction, if not eliminating the doc-
trine altogether. Yet, even before the advent of the Internet, the Supreme 
Court noted the relaxing effect that “ ‘increasing nationalization of com-
merce’ ” has had on the jurisdictional limits imposed by the Due Process 
Clause of the U.S. Constitution. 1  Accordingly, in addition to the issues 
that traditionally arise from defendants conducting business outside state 
lines, with the Internet now representing perhaps the “latest and greatest 
manifestation” of “globe-shrinking trends,” such a jurisdictional concern 
has been intensified even further. 2  After all, “as the technological progress 
. . . increase[s] the flow of commerce between States, the need for [a clear] 
jurisdiction has undergone a similar increase.” 3  

 Since its beginning in the 1990s, the Internet has expanded from a few 
“tech-savvy computer literates, to an indispensable tool used by millions 
worldwide for education, entertainment, communication, and commerce.” 4  
With more than 1.9 billion users across the globe, over 28.7 percent of the 
world’s population can both post to and access the endless information 
available on the Internet. 5  That is a 444.8 percent growth rate from 2000 
to 2010. 6  “The Web is thus comparable . . . to both a vast library[,] includ-
ing millions of readily available and indexed publications[,] and a sprawling 
mall offering goods and services.” 7  However, unlike a library or a mall, the 

1. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980) (quoting Mc-
Gee v. Int’l Life Ins. Co., 355 U.S. 220, 222–23 (1957)).

2. CompuServe, Inc. v. Patterson, 89 F.3d 1257, 1262 (6th Cir. 1996).
3. Hanson v. Denckla, 357 U.S. 235, 250–51 (1958).
4. George S. May Int’l Co. v. Xcentric Ventures, LLC, 409 F. Supp. 2d 1052, 1057 (N.D. 

Ill. 2006) (citing Ross Shannon, The History of the Net (2008), available at www.your
htmlsource.com/starthere/historyofthenet.html).

5. The Internet Big Picture: World Internet Users and Population Stats (2010), 
available at www.Internetworldstats.com/stats.htm.

6. Id.
7. Reno v. Am. Civil Liberties Union, 521 U.S. 844, 853 (1997).
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Internet severs the traditional borders that usually stand between physical 
jurisdictions. 8  Thus, a new and entirely borderless exchange of information 
has been created, causing not only an overlap of laws but also ambiguities 
in the application of these laws. 

 ii. internet’s expanding effect on 
jurisdictional issues 

 Typically, “[p]otential defendants should have some control over—and cer-
tainly should not be surprised by—the jurisdictional consequences of their 
actions.” 9  Through the “continuous and systematic” threshold of general 
jurisdiction and the “minimum contacts” and “purposeful availment” re-
quired for specific jurisdiction, courts have historically policed the bounds 
of personal jurisdiction to uphold “traditional notion[s] of fair play and 
substantial justice.” 10  

 But that may no longer be the appropriate standard. The Internet’s broad 
connectivity restricts future out-of-state defendants’ ability “to structure 
their primary conduct with some minimum assurance as to where that 
conduct will and will not render them liable to suit.” 11  When a buyer and 
seller perform a commercial transaction through an Internet website, it 
is not clear “ ‘which jurisdiction’s law will apply and whether the buyer 
or seller will be subject to personal jurisdiction in the courts where the 
other is located’ ” 12  because such a transaction can be transmitted from 
any physical location to any other location “ ‘without degradation, decay, 
or substantial delay, and without any physical cues or barriers that might 
otherwise keep certain geographically remote places and people separate 
from one another.’ ” 13  

 Without any physical barriers or evidence of specific targeting by a 
website, the traditionally well-maintained “distinction[] between specific 
and general jurisdiction become[s] blurred.” 14  In theory, even if a cause 
of action bears no relation to the website or a specific forum, a plaintiff 

 8. See Digital Equip. Corp. v. AltaVista Tech., Inc., 960 F. Supp. 456, 462–63 (D. Mass. 
1997).

 9. RAR, Inc. v. Turner Diesel Ltd., 107 F.3d 1272, 1277 (7th Cir. 1997).
10. See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 (1984); see 

also Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945); Milliken v. Meyer, 311 U.S. 457, 
463 (1940).

11. World-Wide Volkswagen v. Woodson, 444 U.S. 286, 297 (1980).
12. Digital Equip., 960 F. Supp. at 462 (quoting Bradley A. Slutsky, Jurisdiction over 

Commerce on the Internet, available at www.kslaw.com/menu/jurisdic/html).
13. Id. at 462 (quoting David R. Johnson & David Post, Law and Borders—The Rise of Law 

in Cyberspace, 48 Stan. L. Rev. 1367, 1370–71 (May 2006)).
14. See Millennium Enters., Inc. v. Millennium Music, LP, 33 F. Supp. 2d 907, 923 (D. 

Or. 1999).
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could obtain jurisdiction over a foreign website owner in any forum that 
the plaintiff desires based on the mere existence of a website. 15  In other 
words, an out-of-state defendant could be subject to universal jurisdiction 
across the globe. 16  The alternative, opposite end of the spectrum is equally 
troubling: an out-of-state defendant could operate an international busi-
ness over the Internet from a remote corner yet attract customers from 
around the world while shielded from personal jurisdiction in foreign 
courts through the protections of due process. 

 These possibilities beg the question of the appropriate limit of the In-
ternet’s jurisdictional reach. Thus, the amount and type of Internet contact 
sufficient to establish personal jurisdiction over an out-of-state defendant 
quickly emerged as, and still remains, an important area of jurisprudence. 17  
As will be discussed, courts have taken several routes toward establishing a 
methodology for determining jurisdiction when the Internet is part of the 
evaluation. 

 iii. rise of internet contact jurisprudence 

 A.  Inset  Approach 
 In the early stages of analyzing personal jurisdiction through Internet con-
tacts, district courts upheld jurisdiction over out-of-state defendants based 
on little more than the presence of a website on the Internet that could be 
accessed in the forum selected by the plaintiff. 18  In 1996, in  Inset Systems v. 
Instruction Set , the court found that an out-of-state defendant maintaining 
a website and toll-free telephone number was sufficient to establish mini-
mum contacts for personal jurisdiction in Connecticut because the site was 
accessible there. 19  In doing so, the court emphasized the continuing nature 
of an Internet website, stating that “unlike hard-copy advertisements . . . 
which are often quickly disposed of and reach a limited number of poten-
tial consumers, Internet advertisements are in electronic printed form so 
that they can be accessed again and again by many more potential consum-
ers.” 20  Accordingly, this case expanded the reach of personal jurisdiction, 
allowing a court to confer personal jurisdiction over an out-of-state defen-
dant based on the mere presence of a website owned or maintained by the 
defendant. 

15. Id.
16. See Inset Sys., Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn. 1996), discussed 

infra.
17. See Bombliss v. Cornelsen, 824 N.E.2d 1175, 1180 (Ill. App. Ct. 2005).
18. See Inset, 937 F. Supp. at 165.
19. Id.
20. Id. at 163.
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 A stream of courts across the country followed this line of thought over 
the next two years, including district courts in Illinois, Virginia, the Dis-
trict of Columbia, and Missouri. 21  These courts acknowledged that be-
cause “modern technology has made nationwide commercial transactions 
simpler and more feasible, . . . [the court] must broaden correspondingly 
the permissible scope of jurisdiction exercisable by the courts.” 22  The claws 
of personal jurisdiction elongated their reach as more jurisdictions began 
to apply  Inset  and its reasoning. 

 As criticized by subsequent federal courts and commentators, however, 
the reasoning in  Inset  displays no concern for the activities that the de-
fendant may or may not have purposely directed toward a specific forum. 
Thus,  Inset ’s viewpoint is representative of the exact concerns previously 
mentioned—the blurring of the distinct requirements of specific and gen-
eral jurisdiction analysis. With such blurring, if a defendant is unsure about 
whether his actions over the Internet will subject him to jurisdiction in a 
foreign forum, he may choose to not use the modern channel for his ac-
tivities. This “raises the specter of ‘dramatically chilling what may well be 
the most participatory marketplace of mass speech that this country—and 
indeed the world—has yet seen.’ ” 23  With the courts failing to take into 
account a defendant’s purposeful acts toward a forum, Internet-based ju-
risdiction has an infinite reach. 

 Fortunately, in subsequent years, the courts deviated from this method-
ology and began analyzing cases based on the content and level of interac-
tion of the websites rather than only website accessibility. In hindsight, 
 Inset  represents a “rather inauspicious beginning” following which “the 
trend has shifted away from finding jurisdiction based solely on the ex-
istence of Web site advertising.” 24  Although  Inset  may have given rise to 
concerns of universal jurisdiction and corresponding fears of rewriting 
personal jurisprudence, it is now becoming clear that such a viewpoint is in 
the minority and rapidly losing judicial support. 

 B.  Zippo  Approach 
 In the wake of the  Inset  decision, the U.S. Court of Appeals for the Sixth 
Circuit highlighted the potential repercussions of universal jurisdiction 

21. Bunn-O-Matic Corp. v. Bunn Coffee Servs. Inc., 1998 U.S. Dist. LEXIS 7819, at *6 
(C.D. Ill. Apr. 1, 1998); TELCO Commc’ns v. An Apple a Day, 977 F. Supp. 404, 406 (E.D. 
Va. 1997); Heroes, Inc. v. Heroes Found., 958 F. Supp. 1, 4 (D.D.C. 1996); Maritz, Inc. v. 
Cybergold, 947 F. Supp. 1328, 1332 (E.D. Mo. 1996).

22. Cal. Software, Inc. v. Reliability Research, Inc., 631 F. Supp. 1356, 1363 (C.D. Cal. 
1986).

23. Millennium Enters., Inc. v. Millennium Music, LP, 33 F. Supp. 2d 907, 923 (D. Or. 
1999) (quoting Digital Equip. Corp. v. AltaVista Tech., Inc., 960 F. Supp. 456, 463 (D. Mass. 
1997)).

24. Id. at 915.
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and issued an important decision in  CompuServe v. Patterson . 25  In this case, 
the plaintiff, a computer information service company, sought declaratory 
judgment against out-of-state defendant, a subscriber to plaintiff’s ser-
vice, specifically seeking a statement that it had not infringed upon any 
of defendant’s trademarks. 26  The Sixth Circuit found that the exercise of 
personal jurisdiction over defendant was proper because defendant “know-
ingly made an effort—and, in fact, purposefully contracted—to market a 
product in other states” through plaintiff’s website based in the forum. 27  
Thus, the defendant’s Internet contacts reflected specifically intended in-
teraction with residents of the forum state. 28  Accordingly, the court alluded 
to the relationship between a defendant’s Internet activity and the subse-
quent yield to jurisdiction as requiring “something more” than just mere 
Internet presence. 29  

 This view was a precursor to the framework later established in  Zippo 
Manufacturing Co. v. Zippo Dot Com, Inc . (a decision many courts have since 
referenced as the influential authority on Internet contact jurisprudence). 30  
In  Zippo , the court concluded that in Internet contact cases, “the likeli-
hood that personal jurisdiction could be constitutionally exercised [over 
out-of-state defendant] is directly proportionate to the nature and quality 
of commercial activity that an entity conducts over the Internet.” 31  In other 
words, in order to fulfill the minimum contacts requirement of personal ju-
risdiction, there must be “something more” than a mere Internet presence 
to demonstrate that the out-of-state defendant directed his activity toward 
the forum state, thus subjecting him to jurisdiction. 32  

 The  Zippo  court identified three levels of website interactivity: com-
mercial, interactive, and passive, which collectively constitute a “sliding 
scale.” 33  The  Zippo  sliding scale appreciates the balance between the In-
ternet enabling numerous contacts among different jurisdictions without 
any physical presence and the possibility that mere Internet presence could 
confer universal jurisdiction. 34  The  Zippo  court noted that if the latter were 
to occur, it would “turn the notion of federal personal jurisdiction on its 

25. 89 F.3d 1257, 1263 (6th Cir. 1996).
26. Id. at 1261.
27. Id. at 1263.
28. Id. at 1265.
29. Id.
30. 952 F. Supp. 1119 (W.D. Pa. 1997).
31. Id. at 1124.
32. See Desktop Techs., Inc. v. Colorworks Reprod. & Design, 1999 U.S. Dist. LEXIS 

1934, at *5 (E.D. Pa. Feb. 25, 1999) (citing Panavision Int’l, L.P. v. Toeppen, 141 F.3d 1316, 
1322 (9th Cir. 1998)).

33. Zippo, 952 F. Supp. at 1124.
34. See Bell v. Imperial Palace Hotel/Casino, 200 F. Supp. 2d 1082, 1091 (E.D. Mo. 2001).
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head, eliminating the protections that jurisdictional requirements were de-
signed to safeguard.” 35  Accordingly, the “something more” requirement 
has become instructive in many court decisions. 

 At one end of the scale is a commercial website that confers jurisdiction 
under  Zippo . 36  If a website is commercial in nature, a defendant most likely 
desires to complete a substantial volume of business over the Internet and 
through its website, whereby its customers in any location can immediately 
engage in knowing and repeated transactions with the website owner. 37  In 
the  Zippo  case, the Pennsylvania district court concluded that because out-
of-state defendant “contracted with approximately 3,000 individuals and 
seven Internet access providers” in the forum state, the court could exercise 
specific jurisdiction over defendant through its Internet activities. 38  The 
intentional and repeated commercial transactions between out-of-state de-
fendant and the forum through its website therefore constituted something 
more than Internet presence and allowed the exercise of jurisdiction. 39  

 On the opposite end of the scale is a passive website that merely makes 
information available to interested individuals. 40  A passive website that 
does little more than provide information to other individuals in foreign 
jurisdictions should not provide sufficient contacts for jurisdiction. 41  Under 
 Zippo , courts should not exercise jurisdiction in this situation because “a 
finding of jurisdiction . . . based on [the mere presence of an] Internet 
web site would mean that there would be nationwide (indeed, worldwide) 
personal jurisdiction over anyone and everyone who establishes an Internet 
web site.” 42  (This is the opposite of  Inset , which had explicitly placed the 
stepping-stones for such a conclusion.) 43  

 Consider  Bensusan Restaurant Corp. v. King , in which defendant main-
tained a website that merely posted advertisements for his Missouri caba-
ret, “The Blue Note,” while also explaining that viewers should not confuse 
it with the New York club, “The Blue Note.” 44  Plaintiff, a New York jazz 
club creator, had trademarked the name “The Blue Note” for cabaret ser-
vices and accused defendant of violating such trademark by continuing to 

35. Id.
36. Zippo, 952 F. Supp. at 1124.
37. See id.
38. Id. at 1126.
39. Id.
40. Id. at 1124.
41. Id.
42. Hearst Corp. v. Goldberger, 1997 U.S. Dist. LEXIS 2065, at *2 (S.D.N.Y. Feb. 26, 

1997).
43. Inset Sys., Inc. v. Instruction Set, Inc., 937 F. Supp. 161, 165 (D. Conn. 1996).
44. 126 F.3d 25, 26–27 (2d Cir. 1997). This case does not cite the Zippo scale but is interest-

ing because it discusses a purely passive website.
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call his cabaret by the name in advertisements through the Internet. 45  The 
U.S. Court of Appeals for the Second Circuit affirmed the district court’s 
holding, concluding that it could not exercise personal jurisdiction over 
defendant in New York because plaintiff failed to prove that the defendant 
had committed a tortious act in New York through his noninteractive web-
site. 46  Therefore, a defendant owning or maintaining a passive website that 
merely provides information does not allow courts to exercise jurisdiction 
without something more. 

 The middle of the spectrum is a gray area in jurisdictional analysis. 
What falls here are websites that are neither passive nor commercial; in 
other words, they would be identified as “interactive” under a  Zippo  analy-
sis. 47  This type of website, according to the courts, includes slightly more 
interaction than static advertising or product information, slightly less 
than full-blown business transactions, and everything in between. 48  De-
pending on the extent of interactivity, commerciality, and the number of 
contacts formed with the relevant forum through a website, the presence 
of an interactive website may or may not supply sufficient contacts for ju-
risdictional purposes. 49  Therefore, this middle tier requires courts to delve 
deeper into the specific facts of each case to determine jurisdiction. 50  

 Subsequent to  Zippo , the trend leans distinctly away from the mere pres-
ence approach found in  Inset , which led to fear of universal jurisdiction, 
and toward the more modern  Zippo  framework, which looks to the website 
itself for something more than mere presence to establish jurisdiction. 51  
Exactly what more is required remains unclear. 

 Courts across the country have come to agree on two main points. First, 
website presence may provide a meaningful contact between a defendant 
and a forum, but that contact alone is not sufficient to achieve personal 
jurisdiction over an out-of-state defendant in an Internet contact case. 52  
Second, where an out-of-state defendant performs repeated commercial 
activities over the Internet directly with residents of the forum state, a 
sufficient basis for assertion of personal jurisdiction exists. 53  Therefore, as 

45. Id.
46. Id.
47. Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1124 (W.D. Pa. 1997).
48. See id.
49. Id.
50. See Maritz, Inc. v. Cybergold, 947 F. Supp. 1328, 1332 (E.D. Mo. 1996) (holding that 

out-of-state defendant’s contacts were of such quality and nature to establish minimum con-
tacts with the forum state, where defendant posted information about its “new, up-coming 
service through a website” with an intent to develop a mailing list of Internet users).

51. Millennium Enters., Inc. v. Millennium Music, LP, 33 F. Supp. 2d 907, 915 (D. Or. 
1999).

52. See Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 418 (9th Cir. 1997).
53. See Zippo, 952 F. Supp. at 1124.
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Internet contact jurisprudence further develops, courts across the country 
are reducing the once-looming threat of universal jurisdiction and, in ef-
fect, trimming the claws of the Internet’s jurisdictional reach. How this 
jurisprudence has evolved in the circuit courts since the  Zippo  ruling will 
be discussed next. 

 iv. modern themes in internet 
contact jurisprudence 

 Generally, in addressing Internet contact jurisdiction issues, the circuit 
courts fall into three distinct groups. The first group of courts has offi-
cially adopted the  Zippo  sliding scale, applying its framework in determin-
ing personal jurisdiction through Internet contacts. The second group 
either supplements a traditional personal jurisdiction analysis with the 
 Zippo  framework or does not use  Zippo  at all. The courts in the third group 
leave Internet-based jurisdiction decisions primarily to the lower courts 
without providing cohesive guidance. 

 A. Circuit Courts Applying  Zippo  
 In this first group, circuit courts have officially adopted the  Zippo  sliding 
scale, agreeing that it is the “seminal authority regarding personal juris-
diction based upon the operation of an Internet web site.” 54  Accordingly, 
courts in these circuits require something more than mere website pres-
ence to effectively establish jurisdiction through Internet contacts (and 
effectively reject the approach of  Inset) . In applying their analysis, these 
courts meld the idea of “something more” from  Zippo  with the more tra-
ditional “purposeful availment” requirement. Specifically, by adopting the 
 Zippo  scale, these courts are applying a traditional personal jurisdiction 
analysis and using the  Zippo  sliding scale to discern the character of the 
website. This characterization in turn provides the court with a conclusion 
as to whether or not the defendant purposely availed itself of the benefits 
of the forum state. 

 The circuits in this group—the Third, Fourth, Fifth, Sixth, Eighth, 
Ninth, and Tenth—apply the  Zippo  framework in determining whether spe-
cific jurisdiction has been established. 55  For instance, in  Cybersell v. Cybersell , 
out-of-state defendant corporation offering web page construction services 
through its website, using the name “Cybersell,” was sued for trademark 

54. Toys “R” Us, Inc. v. Step Two, S.A., 318 F.3d 446, 452 (3d Cir. 2003).
55. See id.; ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F.3d 707, 713 (4th Cir. 

2002); Mink v. AAAA Dev., LLC, 190 F.3d 333, 336 (5th Cir. 1999); Neogen Corp., v. Neo 
Gen Screening, Inc., 282 F.3d 883, 890 (6th Cir. 2002); Johnson v. Arden, 614 F.3d 785, 
795–96 (8th Cir. 2010); Cybersell, 130 F.3d at 418; Soma Med. Int’l v. Standard Chartered 
Bank, 196 F.3d 1292, 1296 (10th Cir. 1999).
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infringement by plaintiff corporation that was in the process of registering 
the same name as a federal service mark. 56  The court employed the  Zippo  
framework to determine that defendant’s website was merely passive on the 
sliding scale because the “interactivity of its web page is limited to receiving 
the browser’s name and address,” the site did not provide a toll-free number 
to encourage out-of-state business, and defendant did not do any business in 
the forum state. 57  The only link between defendant’s website and the forum 
was plaintiff’s “hit” on the website (i.e., plaintiff’s visit to the website). 58  
Finding that the “something more” element of the “purposeful availment” 
requirement cannot be established through a passive website, the  Cybersell  
court declined to exert personal jurisdiction over out-of-state defendant. 59  

 Even within the group of courts applying the  Zippo  framework, there 
remain numerous differences. For instance, the U.S. Court of Appeals for 
the Fourth Circuit applies a stricter standard to the “something more” 
aspect than the other six circuits. 60  Instead of looking for a defendant’s role 
in either directing its actions toward a forum or having the requisite intent 
to engage in business in a forum, the Fourth Circuit requires both aspects 
to be fulfilled to establish specific jurisdiction. 61  Specifically, in the Fourth 
Circuit, a court may exercise judicial power over an out-of-state defendant 
when he “(1) directs electronic activity into the State, (2) with the mani-
fested intent of engaging in business or other interactions within the State, 
and (3) that activity creates, in a person within the State, a potential cause 
of action cognizable in the State’s courts.” 62  In contrast, in the U.S. Court 
of Appeals for the Third Circuit, an out-of-state defendant has purpose-
fully availed itself by “directly targeting its web site to the state, knowingly 
interacting with residents of the forum state via its web site, or through 
sufficient other related contacts.” 63  

 The courts in this group also disagree as to whether the  Zippo  framework 
may be applied to general jurisdiction analysis. 64  The Third and Tenth 

56. 130 F.3d at 419.
57. Id.
58. Id.
59. Id.
60. ALS Scan, 293 F.3d at 713.
61. Id. at 714.
62. Id.
63. Toys “R” Us, Inc. v. Step Two, S.A., 318 F.3d 446, 454 (3d Cir. 2003).
64. “[A] distinction is made between ‘specific’ jurisdiction and ‘general’ jurisdiction. Spe-

cific jurisdiction exists when ‘a State exercises personal jurisdiction over a defendant in a suit 
arising out of or related to the defendant’s contacts with the forum’; a court’s general jurisdic-
tion, on the other hand, is based on the defendant’s general business contacts with the forum 
state and permits a court to exercise its power in a case where the subject matter of the suit 
is unrelated to those contacts.” Metro. Life Ins. Co. v. Robertson-Ceco Corp., 84 F.3d 560, 
567–68 (2d Cir. 1996) (citing Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 
408, 414–16 (1984)).
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Circuits have applied the  Zippo  sliding scale in the general jurisdiction 
context. 65  For example, in  Soma Medical International v. Standard Chartered 
Bank , the U.S. Court of Appeals for the Tenth Circuit noted that out-of-
state defendant’s website did “ ‘little more than make information available 
to those who are interested.’ ” 66  Therefore, the Tenth Circuit found that 
through maintaining a merely passive website, out-of-state defendant did 
not engage in the kind of “substantial and continuous local activity” neces-
sary to subject it to general personal jurisdiction in the forum. 67  

 On the other hand, the Fifth, Sixth, Eighth, and Ninth Circuits have 
concluded that the  Zippo  sliding scale is an unsuitable method for use in 
general jurisdiction analysis. 68  This conclusion stems from the fact that in 
determining general jurisdiction, a court does “not consider the ‘source and 
connection’ to ‘the cause of action,’ but rather . . . the ‘nature and quality 
of the contacts’ as well as the ‘quantity of the contacts.’ ” 69  Thus, “even re-
peated contacts with forum residents by a[n] [out-of-state] defendant may 
not constitute the requisite substantial, continuous and systematic contacts 
required for a finding of general jurisdiction.” 70  Rather, “while [an out-of-
state defendant] may be doing business  with  [a forum], it is not doing busi-
ness  in  [the forum].” 71  Therefore, in these circuits, the  Zippo  framework “is 
untenable in a general jurisdiction analysis” because the website does not 
“approximate . . . physical presence within the state’s borders.” 72  

 Accordingly, in  Lakin v. Prudential Services, Inc ., the U.S. Court of Ap-
peals for the Eighth Circuit rejected the sliding scale as the sole analysis 
for establishing general jurisdiction through Internet contacts. 73  Instead, it 
employed the  Zippo  framework as a preliminary matter to determine de-
fendant’s contacts with the foreign state and then attempted to separately 
analyze the quality of those contacts. 74  In the absence of evidence on the 
quality of the Internet contacts, the case was remanded for additional ju-
risdictional discovery. 75  

65. See Spuglio v. Cabaret Lounge, 344 F. App’x 724, 727 (3d Cir. 2009); Soma Med. Int’l 
v. Standard Chartered Bank, 196 F.3d 1292, 1297 (10th Cir. 1999).

66. 196 F.3d at 1297 (quoting Patriot Sys., Inc. v. C-Cubed Corp., 21 F. Supp. 2d 1318, 
1321 (D. Utah 1998) (internal citation omitted)).

67. Id.
68. See Revell v. Lidov, 317 F.3d 467, 471 (5th Cir. 2002); Bird v. Parsons, 289 F.3d 865, 

874 (6th Cir. 2002); Lakin v. Prudential Sec., Inc., 348 F.3d 704, 711 (8th Cir. 2003); Mavrix 
Photo, Inc. v. Brand Technologies, Inc., 647 F.3d 1218, 1227 (9th Cir. 2011).

69. Lakin, 348 F.3d at 711–12 (quoting Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. 
Supp. 1119 (W.D. Pa. 1997) (internal citation omitted)).

70. Revell, 317 F.3d at 471.
71. Id. (emphasis in original).
72. Lakin, 348 F.3d at 712.
73. Id. at 711.
74. Id. at 713.
75. Id. at 714.
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 Once again, the Fourth Circuit is an outlier because it has not yet de-
cided whether the  Zippo  framework is proper in the general jurisdiction 
analysis. 76  In  ALS Scan, Inc. v. Digital Service Consultants, Inc ., the ques-
tion presented to the Fourth Circuit was whether Maryland could exercise 
personal jurisdiction over a Georgia-based Internet service provider (ISP) 
for “enabling a website owner to publish photographs . . . in violation of 
a Maryland corporation’s copyrights.” 77  After applying the  Zippo  frame-
work and holding that plaintiff had not established specific jurisdiction, the 
court moved to plaintiff’s arguments for a finding of general jurisdiction. 78  
The Fourth Circuit stated that “[w]e are not prepared at this time to recog-
nize that a State may obtain general jurisdiction over out-of-state persons 
who regularly and systematically transmit electronic signals into the State 
via the Internet based solely on those transmissions.” 79  Rather, the court 
concluded that something more would need to be demonstrated and that it 
“need not decide today what that ‘something more’ is because the plaintiff 
in the case had shown no more.” 80  Thus, the Georgia-based ISP’s actions 
were regarded as merely passive and inadequate in establishing general 
personal jurisdiction in a foreign state. 81  Even though this sounds like the 
 Zippo  framework, the Fourth Circuit did not cite to  Zippo , let alone discuss 
its applicability. 82  

 B. Circuit Courts Preferring Traditional Approach 
 Another group of circuit courts eschews a straightforward application of 
the  Zippo  framework and focuses on a more traditional personal jurisdic-
tion analysis, either integrating the  Zippo  analysis only as deemed appro-
priate, as with the Second Circuit, or not at all, as with the U.S. Court of 
Appeals for the Seventh Circuit. 83  

76. ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F.3d 707, 713 (4th Cir. 2002).
77. Id. at 709.
78. Id.
79. Id. at 713.
80. Id.
81. Id.
82. Id.
83. See Caiazzo v. American Royal Arts Corp., 2011 Fla. App. LEXIS 8078 (Fla. Dist. Ct. 

App. June 1, 2011). The district defied the Zippo analysis, opting for a more traditional ap-
proach in finding specific jurisdiction and denying general jurisdiction over an out-of-state 
defendant company. The court utilized a fact-intensive balancing analysis to demonstrate that 
the defendant had sufficient minimum contacts through its website to confer specific juris-
diction, where approximately $100,000 of the defendant’s business was shipped to buyers in 
Florida, and employed an intensely fact-specific analysis in denying general jurisdiction for lack 
of continuous and systematic business contacts between the out-of-state internet defendant and 
Florida, where the 4.35% sales figure was deemed de minimus because of the small size of the 
company; see also Kent A. Lambert, Is Zippo  Getting Zapped? (2011), available at http://apps.
americanbar.org/litigation/litigationnews/top_stories/081211-internet-jurisdiction-florida-
zippo.html.
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 The Second Circuit has stated that  Zippo  “may help frame the jurisdic-
tional inquiry in some cases, yet it does not amount to a separate framework 
for analyzing Internet-based jurisdiction” where “traditional statutory and 
constitutional principles remain the touchstone of the inquiry.” 84  The rea-
soning behind this is that “ ‘the construction of the information superhigh-
way does not warrant a departure from the well-worn path of traditional 
personal jurisdiction analysis.’ ” 85  

 Specifically, in  Best Van Lines, Inc. v. Walker , a Second Circuit court 
“[thought] that [its] opinion [. . .] warrant[ed] separate mention” of the 
 Zippo  analysis, noting fellow circuits’ use of the framework in determining 
such issues in relation to long-arm statutes. 86  In its discussion, though, the 
court concluded that  Zippo  “ ‘does not amount to a separate framework for 
analyzing Internet-based jurisdiction,’ ” stating that “[a]s the  Zippo  court 
itself noted, personal jurisdiction analysis applies traditional principles to 
new situations.” 87  Therefore, in the Second Circuit, a 

 website’s interactivity may be useful for analyzing personal jurisdiction . . . but 
only insofar as it helps to decide whether the defendant “transacts any busi-
ness” in [the forum]—that is, whether the defendant, through the website, 
“purposefully avail[ed] himself of the privilege of conducting activities within 
[the forum], thus invoking the benefits and protections of its laws.” 88  

 In  Chloe v. Queen Bee , the Second Circuit performed a traditional personal 
jurisdiction analysis to determine if out-of-state defendants “transacted any 
business” in the forum state through their website. 89  The sliding scale was not 
referenced when the court concluded that more than fifty sales of designer 
handbags into the forum state 90  were sufficient “minimum contacts” for it to 
assert jurisdiction over out-of-state defendants. 91  Accordingly, even though 
the application of the  Zippo  sliding scale to determine the website’s interactiv-
ity may be appropriate in the Second Circuit, a traditional personal jurisdic-
tion analysis must at least be performed in conjunction with the  Zippo  analysis. 

 The Seventh Circuit, on the other hand, has expressly declined to adopt 
the  Zippo  sliding scale for specific jurisdiction. In  Tamburo v. Dworkin , the 

84. Best Van Lines, Inc. v. Walker, 490 F.3d 239, 252 (2d Cir. 2006).
85. Shamsuddin v. Vitamin Research Prods., 346 F. Supp. 2d 804, 811 (D. Md. 2004) 

(quoting S. Morantz, Inc. v. Hang & Shine Ultrasonics, Inc., 79 F. Supp. 2d 537, 543 (E.D. 
Pa. 1999)).

86. 490 F.3d at 251.
87. Id. at 252 (quoting Best Van Lines v. Walker, 2004 U.S. Dist. LEXIS 7830, at *9 

(S.D.N.Y. May 16, 2004).
88. Id. (internal citations omitted).
89. 616 F.3d 158, 166 (2d Cir. 2010).
90. In this case, the court looked beyond the narrow view of the sale of the handbag to 

plaintiff only. Id.
91. Id.
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court “hesitate[d] to fashion a special jurisdictional test for Internet-based 
cases.” 92  Then, in  uBID, Inc. v. GoDaddy Group, Inc ., the court solidified the 
Seventh Circuit’s use of the traditional framework for general jurisdiction, 
explaining thus: 

 When a plaintiff alleges that some of the defendant’s contacts occurred 
through a website is relevant to, but not dispositive of, the sufficiency of those 
contacts. Using a separate test for Internet-based contacts would be inappro-
priate when the traditional analysis of the “nature, quality, and quantity of the 
contacts, as well as their relation to the forum state, remains up to this more 
modern task.” 93  

 Declining to adopt the  Zippo  framework, the Seventh Circuit panel went 
on to conduct its general jurisdiction analysis by considering whether or 
not defendant had “such extensive contacts with the state that it can be 
treated as present in the state for essentially all purposes.” 94  Accordingly, 
even though defendant had extensive and deliberate contacts with the 
forum state, the court concluded that “they are limited to the marketing 
and sale of registrations for Internet domain names, as well as contracts 
with many [forum state] customers and the hosting of websites accessible 
from [the forum state].” 95  However, the Seventh Circuit remanded the case 
because under a traditional approach, defendant has numerous clients and 
receives large gains from customers in the forum, so “the relationship, the 
forum, and the litigation is close enough not to offend due process.” 96  

 The Seventh Circuit recently reiterated its commitment to applying a 
traditional approach to jurisdictional analysis in  be2 LLC v. Ivanov , where 
the panel vacated the district court’s default judgment ruling that it did not 
have jurisdiction over defendant. 97  The case involved a trademark infringe-
ment claim brought by an Internet dating site (be2.com) organized and 
residing in Delaware, with its parent company in Germany, against a New 
Jersey resident alleged to own and operate another online singles service 
(be2.net). After defendant failed to answer or appear, the court entered a 

92. 601 F.3d 693, 703 (7th Cir. 2010); see also Illinois v. Hemi Group, LLC, 622 F.3d 754, 
758 (7th Cir. 2010) (performing “the entire minimum contacts analysis without resorting to 
the sliding scale,” reasoning that “Zippo’s sliding scale was always just short-hand for deter-
mining whether a defendant had established sufficient minimum contacts with a forum to 
justify exercising personal jurisdiction over him in the forum state”); Jennings v. AC Hydrau-
lic A/S, 383 F.3d 546, 550 (7th Cir. 2004) (“[A]lthough technological advances may alter the 
analysis of personal jurisdiction, those advances may not eviscerate the constitutional limits 
on a state’s power to exercise jurisdiction over nonresident defendants.”).

93. uBID, Inc. v. GoDaddy Group, Inc., 623 F.3d 421, 431 n.3 (7th Cir. 2010) (internal 
citations omitted).

94. Id.
95. Id.
96. Id. at 431.
97. 2011 U.S. App. LEXIS 8510, at *12–13 (7th Cir. Apr. 27, 2011).
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default judgment. 98  Shortly thereafter, defendant appeared and moved to 
vacate the judgment as void for want of personal jurisdiction over him. 99  
The district court denied the motion, in part due to concerns over the 
credibility of statements in defendant’s affidavit as to his role and involve-
ment with the be2.net website. 100  

 However, on appeal, the Seventh Circuit determined that the remaining 
evidence before it allowed for a determination that it could not exercise 
jurisdiction over defendant even though it could be shown that defendant 
had minimum contacts with Illinois. 101  However, the court found that de-
fendant did not meet the second element, purposeful availment, because 
there was no evidence that defendant had “purposely exploited” the Illinois 
market.102 The court distinguished the case before it from  uBID , where the 
court had found that advertising in Illinois, in conjunction with other Illi-
nois contacts, supported personal jurisdiction. 103  The court also cautioned 
against exercising jurisdiction over a defendant where a website is merely 
accessible within a jurisdiction, stating that “a defendant must in some way 
 target  the forum state’s market.” 104  

 In light of  be2 LLC , it appears unlikely that the Seventh Circuit will aban-
don the minimum contacts/purposeful availment standard sometime soon. 

 C. Circuit Courts That Have Not Fully Addressed the Issue 
 The final grouping is comprised of the circuits that have not articulated a 
preferred approach to personal jurisdiction in Internet contact cases: the 
First and Eleventh Circuits. This has left the lower courts in these circuits 
free to explore their own approaches. 

 The U.S. Court of Appeals for the First Circuit has provided some com-
mentary on  Zippo ’s potential applicability in Internet contact jurisprudence 
but has neither adopted nor rejected the  Zippo  approach. For instance, 
in  Cossaboon v. Maine Medical Center , the court, as a footnote, mentioned 
the potential use of  Zippo , only to conclude that “[defendant’s] website is 
best categorized as falling into the intermediate category described by 
 Zippo , and therefore the  Zippo  scale provides little assistance.” 105  The court 
was clear as to at least one aspect of the  Zippo  framework, finding that it is 

 98. Id. at *1–3.
 99. Id. at *4.
100. Id. at *5.
101. Id. at *11. The court also took the opportunity to reiterate its previous summary of ju-

risdictional application in torts committed over the Internet. Id. (citing Tamburo v. Dworkin, 
601 F.3d 693, 702 (7th Cir. 2010)).

102. 2001 U.S. App LEXIS 8510, at *9-*11.
103. Id. at *9; uBID, Inc. v. GoDaddy Group, Inc., 623 F.3d 421, 431 (7th Cir. 2010).
104. be2 LLC, 2011 U.S. App. LEXIS 8510, at *10 (emphasis in original).
105. 600 F.3d 25, 36 n.5 (1st Cir. 2010).
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inappropriate for use in determining general jurisdiction in Internet con-
tact cases. 106  

 Similarly, in  Oldfield v. Pueblo de Bahia Lora, S.A ., even though the U.S. 
Court of Appeals for the Eleventh Circuit “pause[d] briefly to discuss 
the  Zippo  decision and the debate surrounding it,” the court did not “express 
[any] opinion as to its applicability” in Internet contact cases. 107  In  Fraser v. 
Smith , the Eleventh Circuit acknowledged that “other courts have recog-
nized that ‘the mere existence of a website that is visible in a forum and that 
gives information about a company and its products is not enough, by itself, 
to subject a defendant to personal jurisdiction in that forum.’ ” 108  However, 
this quote from a First Circuit decision was not followed with a reference 
to  Zippo , let alone a conclusion as to its applicability. 109  Instead, the court 
stated that despite “ ‘the maintenance of a website’ ” being, “ ‘in a sense, a 
continuous presence everywhere in the world,’ ” defendant’s Internet con-
tacts with the forum state were “not in any way ‘substantial’ ” so as to confer 
general jurisdiction. 110  Therefore, similar to the First Circuit, the Eleventh 
Circuit has left to the lower courts the decision as to whether—and, if so, 
how—to apply the  Zippo  sliding scale in analyzing personal jurisdiction. 

 Accordingly, even though the jurisprudence on personal jurisdiction 
through Internet contacts has evolved tremendously over recent years, the 
status of the law in the First and Eleventh Circuits remains fluid. 

 v. intermediary websites 

 One gray area that is expected to cause problems for courts is created by 
so-called intermediary websites such as eBay and Amazon, where a defen-
dant does not own or maintain the website but uses it to sell goods. In  Bos-
chetto v. Hansing , the U.S. Court of Appeals for the Ninth Circuit clarified 
that even though the  Zippo  analysis is persuasive where the contact under 
consideration is the website itself, the sliding scale is largely inapplicable 
in cases where “the issue is not whether the court has personal jurisdic-
tion over [an] intermediary [website, such as an Internet auction site,] but 
whether it has personal jurisdiction over . . . individual[s] who conducted 
business over [such an intermediary website].” 111  In other words, if a de-

106. Id.
107. 558 F.3d 1210, 1219–20 n.26 (11th Cir. 2009); see also Shrader v. Biddinger, 633 F.3d 

1235, 1242 (10th Cir. 2011) (“This court has not taken a definitive position on the Zippo 
sliding-scale test, though we mentioned Zippo in Soma, 196 F.3d at 1296–97. Nor do we take 
such a position here.”).

108. 594 F.3d 842, 847 (11th Cir. 2010) (quoting McBee v. Delica, Co., 417 F.3d 107, 124 
(1st Cir. 2005)).

109. Id.
110. Id. (quoting Revell v. Lidov, 317 F.3d 467, 471 (5th Cir. 2002)).
111. 539 F.3d 1011, 1018 (9th Cir. 2008).
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fendant uses an Internet auction site that he does not own or maintain, the 
 Zippo  analysis does not apply. 112  

 In  Boschetto , defendants listed an antique car for sale on eBay and subse-
quently shipped it to the winner of the auction, plaintiff, in California. 113  
The court concluded that “the lone transaction . . . [did] not establish that 
the [d]efendants [had] purposefully availed themselves of the privilege of 
doing business in California” because (1) “a contract for the sale of a good, 
is insufficient to have created a substantial connection with California”; 
(2) there were not “any ongoing obligations” between the sellers and the 
buyer in California; and (3) the buyer did not allege that the sellers con-
ducted business generally over eBay. 114  The court found that the nature of 
the website did not have jurisdictional significance because, in contrast to 
cases like  Zippo  where the website allows defendant to maintain some on-
going contact with the forum state,  Boschetto  defendant was not using eBay 
as part of an e-commerce activity with continuing forum contact; rather, it 
was merely a one-time sale. 115  Thus, the Ninth Circuit held that jurisdic-
tion over out-of-state defendant through the Internet auction website was 
not appropriate. 116  To date, the Ninth Circuit is the only federal appellate 
court to directly address the issue of whether use of an intermediate web-
site can confer personal jurisdiction. 

 vi. extension of  ZIPPO  framework to 
subject matter jurisdiction analysis 

 Without explicitly referencing  Zippo , the First Circuit appears to have ex-
tended the use of the “something more” requirement established in that 
case to the subject matter jurisdiction context. 117  In  McBee v. Delica, Co ., 
the First Circuit paralleled the territorial bounds of personal jurisdiction 
through Internet contacts to the extraterritorial application of the Lan-
ham Act. 118  The court concluded that “allowing subject matter jurisdiction 
under the Lanham Act to automatically attach whenever a website is vis-
ible in the United States would eviscerate the territorial curbs on judicial 

112. Id.
113. Id. at 1114.
114. Id. at 1117–19.
115. Id.
116. Id.
117. See 952 F. Supp. 1119, 1124 (W.D. Pa. 1997).
118. 417 F.3d 107, 124 (1st Cir. 2005). The Lanham Act, 15 U.S.C. §§ 1051–27, provides 

trademark owners with the right to obtain federal registration of their marks and sets forth 
the remedies that a trademark owner can seek if his trademark is infringed. The issue in McBee 
was whether or not the Lanham Act should be applied extraterritorially through Internet 
contacts.



778 Tort Trial & Insurance Practice Law Journal, Spring-Summer 2011 (46:3 & 4)

authority that Congress is, quite sensibly, presumed to have imposed in 
this area.” 119  Thus, the mere maintenance of a passive website in a foreign 
country should not allow a court to exercise subject matter jurisdiction 
over a foreign defendant. 120  Instead, there must first be a showing of “sub-
stantial effect” on the U.S. commerce arising from the website. 121  

 In  McBee , the owners of a Japanese website were accused of false en-
dorsement and trademark dilution for operating a clothing website, even 
though it was written entirely in Japanese characters, because it had ad-
opted plaintiff’s name as its trade name. 122  The court held that the substan-
tial effect test was not met as there was no evidence of Americans accessing 
the website, let alone being able to understand the information or confuse 
anything on the website with plaintiff, an American musician. 123  Rather, 
something more, “such as interactive features which allow successful on-
line ordering of the defendant’s products” in the United States, would be 
necessary for jurisdiction. 124  Further, the court stated that “[t]o hold that 
any website in a foreign language, wherever hosted, is automatically reach-
able under the Lanham Act so long as it is visible in the United States 
would be senseless.” 125  Even though not explicitly stated, this parallels the 
reasoning that the  Zippo  framework applies to personal jurisdiction, where 
mere presence alone is not sufficient for an out-of-state defendant. 126  (The 
 McBee  court cited the Fourth Circuit’s decision in  ALS Scan , which ap-
plied the sliding scale, and the Seventh Circuit’s decision in  Jennings , which 
did not.) 127  In any event, in requiring something more than mere Internet 
presence in order to find extraterritorial application of the Lanham Act, 
the First Circuit echoed the rationale underlying  Zippo . 128  

 vii. is it working? 

 The interactions between two people in distant forums have historically 
presented a dilemma for personal jurisdiction analysis. Indeed, as recently 
as June 27, 2011, the Supreme Court continued to wrestle with the due pro-
cess limits of jurisdiction, even without the complications of the Internet. 

119. Id.
120. Id.
121. Id. This means that the Lanham Act may be not be applied extraterritorially for the 

mere presence of a website.
122. Id.
123. Id.
124. Id. (citing ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F.3d 707, 713–15 (4th 

Cir. 2002); Jennings v. AC Hydraulic A/S, 383 F.3d 546, 549–50 (7th Cir. 2004)).
125. Id. at 123.
126. See 952 F. Supp. 1119, 1124 (W.D. Pa. 1997).
127. See 293 F.3d at 713; 383 F.3d at 550.
128. See McBee, 417 F.3d at 124.



 Trimming the Claws of the Internet’s Jurisdictional Reach 779

In  Goodyear Dunlop Tires Operations, S. A. v. Brown , the Court unanimously 
barred suit in North Carolina against the French subsidiary of a U.S. com-
pany due to a clear lack of connection between the foreign subsidiary and 
the local forum. 129  Similarly, in  J. Mcintyre Machinery, Ltd. v. Nicastro , the 
Court narrowed the reach of jurisdiction in stream of commerce cases, but 
its struggle was revealed by a plurality decision with a concurrence by two 
justices and a dissent by three. 130  The plurality reaffirmed the requirement 
in specific personal jurisdiction cases that an out-of-state defendant must 
“purposefully avail itself” of the jurisdiction of a particular forum by its 
intentional actions in or toward the forum (and not merely by placing a 
product in a stream that might reach the forum). 131  The underlying issue 
that divided the Court was the question of how far due process should be 
stretched in an effort to keep pace with modern business practices. 132  Al-
though neither  Goodyear  nor  McIntyre  address Internet-based jurisdiction, 
the implication appears to be that traditional minimum contacts analysis 
will remain the guiding principal regardless of the vehicle by which busi-
ness is conducted. 

 As discussed above, the Internet has compounded the concerns that first 
led to due process challenges by foreign defendants by enabling completely 
borderless channels for communication and commerce. Yet, even with an 
increasing number of courts addressing issues of personal jurisdiction aris-
ing from Internet contacts, the question still remains: How much interac-
tion with a forum through Internet contacts is enough? In forming and 
applying the  Zippo  sliding scale, courts have attempted to create guidelines 
for this jurisprudence. In these modern times, though, is this framework 
truly effective? 

 When  International Shoe Co. v. Washington  first updated the personal ju-
risdiction analysis by introducing the notion of “minimum contacts,” the 
logic was that with the modern communication and ease of travel at the 
time, it was not unfair for an out-of-state defendant to defend itself in a 
forum where it does business. 133  Yet, if that logic is extended to today’s 
world, where getting from place to place has become easier and less costly, 
then we may be heading down a slippery slope. Also, as opposed to earlier 
cases involving communications through “interstate facilities,” such as the 
telephone or mail, when individuals interact over the Internet, there is not 
the same level of purposeful availment or targeting of a specific forum; 
rather, it is just a continuous stream of information readily available to 

129. No. 10-6, 2011 U.S. LEXIS 4800 (S. Ct. June 27, 2011).
130. No. 09-1343, 2011 U.S. LEXIS 4801 (S. Ct. June 27, 2011).
131. Id.
132. Id.
133. See 326 U.S. 310 (1945).
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anyone and everyone at any time and, with the recent advances in technol-
ogy, practically in any place. And just what entails “doing business” may 
become a complex question in and of itself. 

 This is where  Zippo  is helpful to filter the endless possibilities of personal 
jurisdiction through Internet contacts into three levels of interaction. By 
effectively weeding out the cases at either end of the spectrum, the frame-
work narrows the task of analyzing personal jurisdiction through Internet 
contacts. The  Zippo  sliding scale has enabled courts to easily identify com-
mercial and passive websites. 

 Before the evolution of the Internet, mere interaction between an out-
of-state defendant and a plaintiff in a different forum through “interstate 
facilities” was not, alone, enough for jurisdiction. Specifically, courts held 
that “[t]he use of interstate facilities (telephone, the mail), the making of 
payments in the forum state, and the provision for delivery within the 
forum state are secondary or ancillary factors and cannot alone provide the 
‘minimum contacts’ required by due process.” 134  Such a conclusion can be 
updated to the present by equating these “ancillary factors” with a passive 
website merely posting information available to those who seek it. A pas-
sive website represents inert communication, requiring something more 
for the forum to confer jurisdiction. The reverse is also true with commer-
cial websites being easily updated to reflect that repeated and intentional 
transactions between the defendant and foreign jurisdictions should allow 
a court to confer jurisdiction.  Zippo  may be fairly credited with integrating 
the traditional approach to personal jurisdiction into the modern era. 

 Accordingly, even though there remains a gray area in the middle level of 
the sliding scale,  Zippo  still should be seen as playing a pivotal role in further-
ing Internet contact jurisprudence by somewhat tailoring the analysis to be 
used by courts.  Zippo  was insightful, even revolutionary, yet still left room for 
improvement and for the traditional notions of fairness and justice to control. 

 Of course, there are some commentators and courts who criticize the 
 Zippo  sliding scale. One claimed major flaw is that most websites today 
would fall into the middle category of the framework where  Zippo  does not 
provide much guidance. Interactive features allowing for individuals to add 
themselves to a mailing list or post a comment are found on most, if not all, 
websites these days. Those aspects may possibly take the sites from purely 
passive in nature to the intermediate level of interactive. Yet,  Zippo  does 
not flush out whether or not those aspects would be sufficient for a court 
to exert jurisdiction over an out-of-state defendant. 

 Also, even with the different levels of interactivity, there still is no bright 
line as to jurisdiction over commercial websites. If a website is commer-

134. Scullin Steel Co. v. Nat’l Ry. Utilization Corp., 676 F.2d 309, 314 (8th Cir. 1982).
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cial, when does jurisdiction in distant forums actually offend the notions 
of fair play and substantial justice, considering that the website is possibly 
accessible everywhere? Thus, under a strict application of  Zippo , any com-
mercial website could subject its owner or maintainer to universal personal 
jurisdiction. Yet, “[s]uch nationwide [and global] jurisdiction is not con-
sistent with traditional personal jurisdiction case law nor acceptable . . . as 
a matter of policy.” 135  On the other hand, if courts limit the jurisdictions 
that may reach a defendant by virtue of a commercial website while leaving 
out-of-state defendants to obtain the benefits from intentional transac-
tions over the Internet, a problematic imbalance would be created. Again, 
this begs the original Internet contact jurisdictional question: How much 
is enough? 

 Overall, however, it appears that the  Zippo  framework has generally 
worked due to its flexibility and adaptability to the various modern devel-
opments in communication. With “[t]he size of the Internet [being] diffi-
cult to estimate with accuracy at any given moment,” 136  creating a method 
to the madness of shaping the Internet’s jurisdictional reach is a difficult 
task. As described by the Second Circuit, “in the fast-developing world of 
the Internet, [developing a usable test] is somewhat like trying to board 
a moving bus [where] . . . well-established doctrines of personal jurisdic-
tion law” still are effective. 137  Thus, considering the fluid nature of the 
Internet,  Zippo  provides courts with a good beginning point. Although it 
is in no way the end of the analysis, it is a strong foothold, enabling the 
claws of the Internet’s reach on personal jurisdiction to be continuously 
trimmed back. 

 viii. conclusion 

 The “timeless and fundamental bedrock of personal jurisdiction assures us 
all that a defendant will not be ‘haled’ into a court of a foreign jurisdiction 
based on nothing more than the foreseeability or potentiality of commer-
cial activity with the forum state.” 138  Yet, with the Internet representing a 
revolution in the way people function every day, this rather recent medium 
implicates challenges new and different from those that courts have tra-
ditionally been prepared to police. Accordingly, “[c]ourts have only just 
scratched the surface in terms of developing an enduring jurisprudence . . . 

135. Hearst Corp. v. Goldberger, 1997 U.S. Dist. LEXIS 2065, at *2 (S.D.N.Y. Feb. 26, 
1997).

136. Millennium Enters., Inc. v. Millennium Music, LP, 33 F. Supp. 2d 907, 913 (D. Or. 
1999).

137. Bensusan Restaurant Corp. v. King, 126 F.3d 25, 27 (2d Cir. 1997).
138. Millennium Enters., 33 F. Supp. 2d at 923 (quoting World-Wide Volkswagen Corp. v. 

Woodson, 444 U.S. 286, 297 (1980)).
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[yet] the road ahead of them is as wide and winding as that of the Internet 
itself.” 139  However, despite a rocky beginning to Internet-based jurisdic-
tion law, it seems clear “that the same time-honored constitutional pre-
cepts that drove the outcomes in low tech cases . . . will continue to rule the 
day in the digital years to come.” 140  The recent Supreme Court decisions in 
 Goodyear  and  McIntyre  further support this trend. 141  

 The borders of Internet-based jurisdictional analysis are now fairly well 
settled: on one end, the mere presence of a website is no longer suffi-
cient to confer jurisdiction over out-of-state defendants; on the other end, 
websites enabling knowing and repeated business transactions between a 
customer and the website owner are generally sufficient to establish juris-
diction over out-of-state defendants. This is true whether or not courts 
enforce the  Zippo  sliding scale. But the reality is that most website activities 
fall between these two extremes. 

 The reach of Internet-based jurisdiction is continually being limited by 
the courts. Courts realistically “recognize that [their] analys[es] . . . do[ ] 
not provide crisp, bright lines for district courts and litigants, [and that] 
this is a field of law where the Supreme Court has repeatedly refused op-
portunities to draw such bright lines.” 142  

 The implications for jurisdiction suggested by the Internet have not 
been fully revealed, leaving potential Internet contact defendants on shaky 
ground, uncertain if they will be haled into court in foreign jurisdictions. 
A simple rule of thumb for website owners or operators to follow is this: 
Greater contact with the website’s users will lead to a greater risk of ex-
posure to suit in foreign courts. One certainty surrounding this medium, 
though, is that even though the once-fearsome claws of Internet jurispru-
dence are being trimmed, the full reach of Internet-based jurisdiction is yet 
to be fully defined. 

139. Jeremy Gilman, Personal Jurisdiction and the Internet: Traditional Jurisprudence for a 
New Medium, 56 Bus. Law. 395, 422 (Nov. 2000).

140. Id.
141. Goodyear Dunlop Tires Operations, S. A. v. Brown, No. 10-76, 2011 U.S. LEXIS 

4800 (S. Ct. June 27, 2011); J. Mcintyre Machinery, Ltd. v. Nicastro, No. 09-1343, 2011 U.S. 
LEXIS 4800 (S. Ct. June 27, 2011).

142. uBID, Inc. v. GoDaddy Group, Inc., 623 F.3d 421, 433 (7th Cir. 2010).
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