
Under	Illinois	law,	a	customer	of	a	bank	
has	one	(1)	year	from	the	date	that	the	
customer	 receives	 his	 statement	 to	
demand	a	refund	to	his	account	 if	 the	
bank	 paid	 on	 an	 instrument	 that	 con-
tained	either	an	unauthorized	signature	
or	an	alteration.	If	the	customer	asserts	
either	of	these	defenses	within	one	(1)	
year,	it	is	then	the	bank’s	obligation	to	
either	defend	 its	actions	 in	paying	the	
allegedly	defective	 item,	or	 reimburse	
the	customer’s	account	for	the	amount	
of	 the	 instrument.	However,	 it	 is	 pos-
sible	 to	 reduce	 the	 time-frame	 for	 a	
customer	 to	 assert	 these	defenses	 to	
payment.

Many	bankers	are	familiar	with	Illinois’	
Uniform	 Commercial	 Code	 (“UCC”),	
and	may	 also	 be	 familiar	with	 certain	
provisions	 of	 the	 UCC.	 In	 particular,	
section	4-406(f)	of	the	UCC	is	the	pro-
vision	 that	 requires	 bank	 customers	
to	 notify	 the	bank	within	 one	 (1)	 year	
from	the	date	that	the	bank	mailed	the	
account	 statement	 to	 the	 customer	 in	
order	 to	 assert	 an	 “unauthorized	 sig-
nature”	or	 “alteration”	defense	 to	pay-
ment	 of	 the	 check.	 A	 recent	 Illinois	
case,	 however,	 held	 that	 the	 account	
agreement	 between	 the	 bank	 and	 its	
customer	 shortening	 the	 notice	 time-
frame	 to	 only	 thirty	 (30)	 days	 is	 legal	
and	valid.

The	 case,	 Napleton v. Great Lakes 
Bank, N.A.,	 408	 Ill.	App.	 3d	 448	 (1st	
Dist.	 2011),	 arose	 when	 the	 plain-
tiff	 filed	 a	 complaint	 against	 the	 bank	
seeking	 to	 recover	 $7,500.00	 from	
the	bank	for	honoring	a	forged	check.	
The	bank	filed	a	motion	to	dismiss	the	
complaint	 based	 upon	 the	 fact	 that	
the	 plaintiff	 did	 not	 notify	 the	 bank	 of	
the	 forgery	 until	 four	 (4)	months	 after	
his	statement	was	mailed	 to	him,	and	
the	account	agreement	specifically	re-
quired	 the	 plaintiff	 to	 notify	 the	 bank	
within	thirty	(30)	days	of	the	mailing	of	
the	 statement.	The	agreement	 further	
stated	 that	 if	 the	 plaintiff	 failed	 to	 no-
tify	the	bank	within	thirty	(30)	days	of	a	
discrepancy,	the	plaintiff	would	have	no	
claim	against	the	bank.	The	trial	court	
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cifically	 allows	 parties	 to	modify	most	
provisions	of	 the	UCC	by	agreement,	
and	the	courts	both	found	that	the	ac-
count	 agreement	 stated	 that	 without	
notification	within	 thirty	 (30)	days,	 the	
customer	 has	 no	 claim	 against	 the	
bank.	The	fact	that	the	bank	produced	
no	evidence	that	it	suffered	a	loss	be-
cause	of	 the	plaintiff’s	 failure	 to	notify	
them	 within	 thirty	 (30)	 days	 mattered	
not	because	the	requirement	 to	prove	
the	loss	was	eliminated	by	the	account	
agreement	 between	 the	 plaintiff	 and	
the	defendant	bank.	

While	 the	Napleton	case	 is	only	bind-
ing	authority	in	the	First	District	(Cook	
County),	it	has	strong	support	from	de-
cisions	of	other	state	courts	and	would	
likely	be	upheld	 if	 cited	 to	 courts	out-
side	of	the	First	District.	Further,	while	
the	 time-frame	 in	 the	 Napleton	 case	
was	thirty	(30)	days,	decisions	in	other	
states	have	decreased	the	time-frame	
for	 notification	 to	 as	 little	 as	 twenty	
(20)	days.	Attorneys	 for	banks	should	
suggest	 that	 their	 clients	 review	 their	
account	 agreements	 and	 determine	 if	
they	 should	 change	 them	 to	 reflect	 a	
time	period	of	less	than	one	(1)	year	for	
notification	of	alterations	or	forgeries.	
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granted	the	motion	to	dismiss	and	the	
appellate	court	affirmed	the	trial	court’s	
dismissal.

The	 case	 signifies	 a	 milestone	 in	 Illi-
nois	as	it	is	the	first	published	decision	
in	this	state	that	authorizes	an	account	
agreement	 to	 modify	 the	 provisions	
of	 the	 UCC	 regarding	 timing	 require-
ments	 for	 notices	 of	 defenses	 under	
section	4-406(f).	Prior	to	the	Napleton	
case,	 there	were	 no	 Illinois	 decisions	
that	 held	 that	 the	 notice	 provision	 of	
4-406(f)	 could	 be	 modified	 with	 an	
agreement	 between	 the	 bank	 and	 its	
customer;	 several	 other	 states	 had	
such	 decisions	 on	 the	 books,	 but	 not	
Illinois.

The	 Napleton	 case	 is	 also	 significant	
because	 of	 an	 argument	 raised	 by	
the	 plaintiff	 in	 opposition	 to	 the	 mo-
tion	 to	 dismiss.	 The	 bank’s	motion	 to	
dismiss	was	premised	on	the	authority	
of	 the	bank	and	 its	customer	 to	mod-
ify	 the	 timing	 requirements	 of	 section	
4-406(f).	The	plaintiff,	however,	argued	
that	 the	 timing	of	 the	notification	mat-
tered	not	 because	 section	4-406	only	
absolves	the	bank	of	liability	if	the	cus-
tomer	 failed	 to	notify	 the	bank	 in	 time	
and	“…	if	 the	bank	also	proves	 that	 it	
suffered	a	loss	by	reason	of	the	failure	
[to	notify	in	time].”	810	ILCS	5/4-406(d)
(1).	The	plaintiff	argued	that	the	timing	
of	 the	 notification	 did	 not	 matter	 be-
cause	 there	was	never	any	proof	 that	
the	bank	suffered	any	 loss	by	 reason	
of	 the	 plaintiff’s	 delay	 in	 notifying	 the	
bank	(the	assumption	is	that	the	bank	
would	 have	 suffered	 the	 same	 loss	 if	
the	plaintiff	notified	the	bank	right	away	
or	 when	 he	 did).	 However,	 this	 argu-
ment	 failed	 to	 sway	 either	 the	 trial	 or	
appellate	courts.

The	reason	that	the	plaintiff’s	argument	
failed	is	that	the	account	agreement	be-
tween	the	customer	and	the	bank	spe-
cifically	stated	that	the	customer	would	
have	 no	 claim	 against	 the	 bank	 if	 he	
failed	to	notify	the	bank	of	 the	forgery	
within	thirty	(30)	days.	The	bank	made	
this	 exact	 argument,	 and	 both	 courts	
agreed	with	 the	 bank.	The	UCC	 spe-
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