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FTC fights against deceptive advertising
The use of social media for

business advertising has
exploded in recent years. To
keep up with rapidly advancing
technology and the advertising
market in today’s world of social
media, in December 2009, the
Federal Trade Commission
(FTC) published updated and
revised “Guides Concerning the
Use of Endorsements and
Testimonials in Advertising.”
Although not binding, the guides
were created as administrative
interpretations of Section 5 of
the FTC Act. The guides also set
forth new rules of engagement
for businesses seeking to
leverage social media to promote
product and services. 
The updated guides incorpo-

rated illustrations and examples
of how to apply FTC laws on
endorsement and testimonials to
online user generated media.
The guides provide that an
endorser of a product must have
been a bona fide user of the
product at the time the endorse-
ment was given. It further
provides that advertisers are
subject to liability for false state-
ments made through endorse-
ments or for failing to disclose
material connection between the
advertiser and the endorsers.
Advertising practices that are
inconsistent with the principles
prescribed in these guides often
trigger FTC enforcement
actions. In the three years after
the release of the updated
guides, the FTC continues to
make headlines in going after
advertisers for using deceptive
consumer endorsement 
In 2010, the FTC filed a

complaint against Reverb, a
public relations firm that
provides marketing and sales
services to mobile application
and video game developers. The
FTC complaint alleged that
between 2008 and 2009, Reverb
posted reviews for its clients’
games on the iTunes store that
appeared as independent
reviews reflecting the views of

disinterested and ordinary
consumers. 
Reverb failed to disclose that it

was hired by the developers to
promote the games and that they
received a percentage of the
sales. It was the FTC’s position
that these facts would have been
relevant to consumers who
based their purchase decisions
on the endorsements created by
Reverb. Reverb eventually
agreed to remove all previously
posted endorsements that
misrepresent the authors as
independent users or ordinary
consumers. 
Reverb further agreed to not

make future statements that are
not accompanied by a “clear and
prominent” disclosure of any
“material connection” between
the person writing the statement
and any third party.
In the Legacy Learning case,

the FTC alleged that Legacy
Learning Systems Inc. used an
affiliate program where, among
other activities, the affiliates
wrote positive reviews about the
product next to hyperlinks to the
Legacy Learning website. The
affiliates received a commission
on the sale of products
purchased via those links, but
did not disclose that fact. Legacy
sold $5 million worth of guitar
instructional DVDs through
affiliate sales. In addition to
ongoing compliance obligations,
Legacy agreed to pay $250,000
as part of the settlement. 

Legacy further agreed to
monitor future affiliate adver-
tisement activities. 
In FTC v. Coulomb Media, Inc.,

the FTC filed a complaint in
April 2011 alleging that the
defendants maintained websites
purporting to be independent
consumers’ blogs reporting their
experience using the acai
products. In this case, the FTC
alleged that the defendants and
their online marketing affiliates
made false and deceptive claims
regarding weight loss benefits
resulting from the use of the acai
products, when the defendants
did not possess any reasonable
basis to substantiate the claims. 
The FTC also alleged that the

defendants failed to disclose in a
clear and conspicuous manner
that the purported blogs were
not objectively evaluating the
products. A $2.7 million
judgment against the defendants
was suspended in exchange for a
lesser cash payment from the
defendants. 
Most recently in June this

year, in FTC v. Spokeo, Inc., the
FTC asserted in its complaint
that Spokeo, a data broker that
compiles and sells detailed infor-
mation profiles of consumers,
directed its employees to pose as
ordinary consumers and post
endorsements praising the
company’s products. It is further
alleged that Spokeo managers
actually reviewed the endorse-
ments and supplied the accounts
that were used to make them —

all to give the public the
misleading impression that
Spokeo had numerous happy
customers. 
In the FTC’s view, this practice

was deceptive because, had
consumers known that the
endorsements were posted by
the seller’s own employees, they
would probably take the
endorsements with a grain of
salt. In its settlement with the
FTC, Spokeo agreed not only to
comply with the guides going
forward but to also remove all of
the deceptive endorsements
already posted. Spokeo also
agreed to pay the FTC $800,000
as part of the settlement. 
The FTC recognizes that

today’s consumers often
research a product or service on
the Internet prior to making a
purchase decision. It further
recognizes that without proper
disclosure, it is often extremely
difficult for a consumer to find
out what relationship, if any, an
online endorser (blogger,
reviewer) has with an endorsed
business. Even compliance with
the guides is voluntary, the above
case illustrations make clear that
disclosure of a connection
between the endorser and the
seller of the advertised product
is mandatory. 
In addition, these cases show

that companies that have rela-
tionships with third-party
affiliate marketers should make
sure that those affiliates comply
with the guides while marketing
the companies’ products or
services. The relatively heavy
financial sanction imposed on
Spokeo may serve as a warning
to social media marketers that
more vigorous oversight from
the FTC lies ahead.
Lesson learned: Advertisers

should not pass themselves off as
ordinary, disinterested
consumers touting a product or
service. The endorser should
make it absolutely clear when
they maintain financial connec-
tions of the endorsed business.
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The
relatively

heavy financial
sanction imposed
on Spokeo may
serve as a warning
to social media
marketers.”
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