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STATEMENT OF AUTHORSHIP 

None of the named parties authored any part of this brief. None of 

the named parties or their counsel contributed money directed toward the 

preparation or filing of this brief. No person other than EAA itself 

contributed financial support that was intended to fund the preparation or 

submission of this brief. 

CORPORATE DISCLOSURE STATEMENT 

 There are no companies, publicly-held or otherwise that hold any 

ownership interest in Experimental Aircraft Association, Inc. 
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STATEMENT OF INTEREST OF AMICUS 

 Experimental Aircraft Association, Inc. (“EAA”) is a non-profit 

501(c)(3) corporation with 170,000 members of which 84% are certificated 

pilots and 78% hold an ownership interest in one or more aircraft. EAA is 

headquartered in Oshkosh, Wisconsin, but members participate on a local 

level through 919 local chapters spread across the country. 

EAA supports the petitioners, National Business Aviation 

Association (NBAA) and Aircraft Owners and Pilots Association (AOPA) 

in both their motion to stay and the ultimate relief sought. Specifically, 

EAA encourages the Court to grant NBAA’s and AOPA’s motion for a stay 

pending review and ultimately to vacate the Federal Aviation 

Administration’s (FAA) final order modifying the Aircraft Situation 

Display (ASDI) and related Block Aircraft Registration Request (BARR) 

programs.  EAA seeks leave of Court to submit its brief. 

The voice of EAA is distinct from that of the petitioners, NBAA and 

AOPA, in that EAA speaks for the recreational pilot, the average, everyday 

flyer who flies more out of passion, desire, recreation, and fun than out of 
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necessity (although there is certainly plenty of overlap between those who 

fly or maintain aircraft for a living and also fly for enjoyment). As 

demonstrated herein, the privacy and safety concerns raised in the pending 

litigation implicate EAA members’ concerns in their ability to safely enjoy 

their passion aside from any impact that the FAA’s actions may have on 

any commercial concerns. EAA membership is broad and diverse, and 

EAA’s brief demonstrates the depth of concern over the FAA’s pending 

revisions to the BARR program within the larger aviation community. 

EAA is dedicated to preserving and promoting aviation in all of its 

forms: from the birth of aviation to ongoing innovation; from operation 

and restoration of retired military aircraft, aerobatic aircraft, classic and 

vintage aircraft to celebrating the newest contemporary designs. Indeed, 

the members’ backgrounds are similarly diverse, encompassing student 

pilots, military pilots, private pilots, retired professional pilots, and youth 

aviators who dream of taking to the skies. 

EAA is dedicated to the growth of aviation through participation. Its 

programs and educational materials are intended to make aviation 
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accessible, easy, rewarding, and fun.  As part of this mission, EAA 

addresses aviation safety through its magazines, forums, and workshops. 

Similarly, EAA sponsors programs that provide opportunities for children 

and adults to experience flight, and ignite their own passion for aviation. 

Of course, EAA members also spend a lot of time flying – they fly on their 

own, they fly together, they fly to get together, they talk about flying, and 

they fly back home. 

EAA is widely known for “AirVenture,” the nation’s largest aviation 

convention, aircraft display, educational opportunity, industry forum, fly-

in and trade-show held in Oshkosh, Wisconsin each summer. Indeed, 

AirVenture exemplifies the diversity and passion of EAA. This event draws 

an annual attendance in excess of 500,000 and hosts 10,000 aircraft.  

Members of Congress and several federal governmental agencies 

routinely turn to EAA as a resource for accurate information on general 

aviation safety, security, operations, airmen training, and aircraft 

certification and maintenance, including representatives of the FAA, the 

Transportation Security Administration (TSA) and the National 
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Transportation Safety Board (NTSB).  EAA is regularly invited to testify 

before Congress and routinely provides comprehensive comments to 

rulemaking and policy efforts for the aforementioned federal agencies. 

 EAA is a member of several federal advisory committees on safety, 

security, and operational issues.  Much of the FAA senior management 

team, NTSB and TSA make periodic visits to EAA headquarters in 

Oshkosh, Wisconsin and participate in AirVenture to discuss issues of 

concern to general aviation and to develop legislative, regulatory and 

policy solutions important to the community.    
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ARGUMENT 

EAA Members Value the Privacy Protection of the  
Current BARR Program  
 

EAA members are united by their interest in the recreational 

attributes of aviation, and that is the voice that EAA lends to these 

proceedings.  In a recent member survey, EAA members revealed a strong 

preference for maintaining a program that allows aircraft operators to 

block their aircraft from being tracked.  Member comments included the 

following: 

i “Private aircraft are just that – PRIVATE. I don’t see anyone 
advocating that all automobiles be tracked and accessible to anyone. 
What’s the difference?” 

 
i “People should be able to come and go in their airplanes without 

every Tom, Dick and Harry quizzing them or reporting on their 
travels.” 

 
i “There is no reason why the government should make me PROVE 

why they shouldn’t have to [publish] my travel movements. This 
almost sounds unconstitutional.” 

 
i “Put a tracking device in the personal auto of individuals supporting 

this rule change. Then see if they change their mind.” 
 

i “Having my air travel available to anyone is a violation of my right to 
privacy!” 
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i “Why is this any different from other personal information that is 

confidential.” 
 

i “Any and all government agencies should be doing everything 
possible to enhance privacy.” 

 
i “There are many reasons for an owner not wanting their aircraft to be 

tracked.” 
 

i “Individual rights (like privacy) should always come before 
unwarranted intrusion by commercial/government interests.” 

 
i “Anything encouraging legitimate pilots to file a flight plan (e.g. not 

having to worry about being ‘big brothered’) is to be encouraged.” 
 

i “I think Americans need to protect any rights of freedom that we still 
have.” 

 
The Pending Modifications to the BARR Program Will Deprive Pilots of 
Significant Privacy Interests 
 

Perhaps the greatest harm done by the FAA’s revocation of the BARR 

program is the loss of freedom.  Particularly with the recreational pilots 

that form the lifeblood of EAA, flying represents more of an individual, 

personal experience then a means of transportation. As much as anything 

else, pilots explain that one of the greatest joys of flying is the feeling of 

freedom they experience.  
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This feeling of freedom has been romanticized in poems, songs, and 

literature. For example, in Nothing By Chance, author Richard Bach writes, 

“An airplane stands for freedom, for joy, for the power to understand, and 

to demonstrate that understanding.” RICHARD BACH, NOTHING BY CHANCE 

(Dell Publishing 1993) (1969). Similarly, in The Spirit of St. Louis, Charles 

A. Lindbergh writes, “Science, freedom, beauty, adventure: what more 

could you ask of life? Aviation combined all the elements I loved.” 

CHARLES LINDBERGH, THE SPIRIT OF ST. LOUIS (First Scribner trade paperback 

ed., Scribner 2003) (1953). 

NBAA and AOPA have succinctly addressed the legal flaws in FAA’s 

adoption of the pending revisions to the BARR program. EAA is concerned 

that the additional, unwarranted governmental interference into the pilot’s 

thoughts represented by this latest FAA action may be all it takes to replace 

elation with anxiety in many pilots. As Justice Brandeis observed: 

The makers of our Constitution undertook to secure conditions 
favorable to the pursuit of happiness. They recognized the 
significance of man's spiritual nature, of his feelings and of his 
intellect. They knew that only a part of the pain, pleasure and 
satisfactions of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, 
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their emotions and their sensations. They conferred, as against 
the Government, the right to be let alone the most 
comprehensive of rights and the right most valued by civilized 
men.   
 

Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., 

dissenting). 

           That “an event is not wholly ‘private’ does not mean that an 

individual has no interest in limiting disclosure or dissemination of the 

information.” U.S. Dep’t of Justice v. Reporters Comm., 489 U.S. 749, 770 

(1989) (quoting William Rehnquist, Associate Justice, United States 

Supreme Court, Nelson Timothy Stephens Lectures at the University of 

Kansas Law School: Is an Expanded Right of Privacy Consistent with Fair  

and Effective Law Enforcement?, pt. 1, p. 13 (Sept. 26-27, 1974)). “[B]oth the 

common law and the literal understandings of privacy encompass the 

individual's control of information concerning his or her person,” id. at 763, 

and thus that there is a recognized “privacy interest in keeping personal 

facts away from the public eye,” id. at 769.  
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The Pending Modifications to the BARR Program Raise Significant 
Safety Concerns  
 

As NBAA and AOPA illustrate, the FAA’s stated intent of 

eliminating the BARR program in the name of increased openness is 

misplaced.  The FAA did not merely fail to recognize the critical distinction 

between disclosure of governmental data and private information, but the 

FAA completely misread their role in managing pilots’ data.  While we 

might be arguably living at a time of greater transparency in government, 

we are simultaneously living under constant threat of identity leaks, theft, 

and loss of personal privacy. Consequently, the few remaining areas of our 

personal lives over which we maintain autonomy and privacy have 

become all the more valuable.  In this climate, the appropriate role for the 

FAA would be to take all available measures to protect and preserve pilots’ 

privacy, which is exactly what the FAA has done for well over a decade 

through the current BARR program. 

Moreover, the pending revisions to the BARR program conflict with 

the FAA’s statutory duty to promote safety in aviation.  The final order 

does nothing to accomplish FAA’s main goal of “assigning and 
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maintaining safety as the highest priority in air commerce.”49 U.S.C. § 

40101(a)(1) (2000); see Nat'l Org. for Reform of Marijuana Laws v. Mullen, 608 

F.Supp. 945, 960 (N.D. Cal. 1985) (“It is beyond dispute that Congress' 

‘whole purpose’ in creating the FAA was to promote safe air travel, and to 

protect the lives and property of people on the ground as well as of air 

travelers.”); In re Air Crash Disaster near Silver Plume, Colorado, on October 2, 

1970, 445 F.Supp. 384, 400 (Kan. 1977) (“The intent of Congress in enacting 

the Federal Aviation Act of 1958 was to improve air safety and to prevent 

or reduce tragic aviation accidents.”); Starr v. United States, 393 F.Supp. 

1359, 1364 (N.D. Tex. 1975) (“The purpose of the Federal Aviation Act of 

1958 is to promote aviation safety. This purpose extends to the safety of 

persons on the ground, as well as that of pilots and others aboard an 

aircraft.”) 

EAA is particularly concerned with the likelihood that numerous 

pilots will adopt positions similar to Michael Harris and Arthur Rosen 

(Exhibits 3 and 5, respectively, of the Addendum to Petitioners’ Emergency 

Motion for a Stay Pending Review). To paraphrase, Harris and Rosen state 
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that in circumstances when they might otherwise choose or prefer to fly 

under the guidance and protection of air traffic control (ATC), they will 

insist on flying under visual flight rules (VFR), without the benefit of ATC.  

Harris and Rosen note that by flying VFR without reporting their route of 

flight to ATC none of their flight information is available through the 

aircraft situation display system.  It should be obvious that safety will be 

severely threatened by corrupting pilots’ decision making with the 

introduction of privacy concerns into their flight planning.  The potential 

for VFR airspace to become more crowded should not be taken lightly 

either. 

The safety hazards and intrusions into the pilots’ thought process 

created by the FAA change to the BARR program is particularly acute due 

to the reliance placed on the current BARR program by the flying 

community.  This change will not occur in a vacuum. The BARR program 

has functioned as intended for over a decade.  Pilots have become 

accustomed to making their operational decisions with the expectation that 

they can fly in controlled airspace and/or with the benefit of ATC 
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assistance without fear of having their private travel intensions broadcast 

by merely invoking the BARR program. The sudden, abrupt change 

announced by the FAA is already sending ripples through EAA and the 

aviation community at large. These shock waves will only expand as pilots 

change their flight planning, alter their mindset, and attempt to function in 

a modified airspace system.  The EAA has well founded fears that we will 

all suffer unintended consequences from the FAA’s misguided revisions to 

a program that has worked smoothly for such a long time.  

The FAA’s abrupt and unexplained policy change is not in the best 

interests of the public, as FAA contends.  “[T]he public is the class for 

whose benefit the [FAA] statute has been enacted.” Spinner v. Verbridge, 125 

F. Supp. 2d 45, 48 (E.D.N.Y. 2000).  For the reasons expressed above, the 

public interest will be best served by vacating the FAA’s final order 

modifying the BARR program. 
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CONCLUSION  

 For the reasons stated above as well as the arguments of the NBAA 

and AOPA, EAA urges this court to stay FAA’s modifications to the 

Aircraft Situation Display (ASDI) and related Block Aircraft Registration 

Request (BARR) programs pending review and to ultimately vacate the 

final order.  The proposed rule change intrudes on pilots’ privacy, 

diminishes safety, fails to deliver the stated goals of the FAA, and violates 

significant aspects of the FAA’s safety mandate. 

    Respectfully Submitted, 

    EXPERIMENTAL AVIATION  
ASSOCIATION, INC.,  

 
 

By       /s/ Michael J. Pangia     
Its Attorneys 

 
Michael J. Pangia, #35772  
Anderson Pangia & 
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1717 N Street, N.W.   
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Alan L. Farkas  
SmithAmundsen 
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150 N. Michigan Ave. Suite 3300  
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