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Negotiating in the ‘Red Zone’

Lawyers should take special care to advise clients in a timely and meaningful
way, faithfully follow client instructions, and document their actions when

negotiating settlements, particularly when a demand and offer fall within the
client’s stated acceptable range - that is, the client’s red zone.

by Russell M. Ware

A popular way of measuring a football team’s
skill is to ask how the team performs in the red |
zone. This refers to a situation in which a team
has the football inside the other team’s 20-yard |
line, with a quick score within reach.
Developing and executing a sound strategy in
the red zone often leads to a touchdown, while
making a mistake (a fumble or interception)
can have disastrous and game-changing
consequences.

Being in the red zone might also be used to
describe a situation that lawyers representing
clients in settlement negotiations may be called
on to handle. Sometimes settlement
negotiations will unexpectedly enter a stage
during which an excellent result is well within
reach, but also in which an error in developing
or executing a strategy for further negotiations
could spell disaster for the client - and
therefore for the client’s lawyer.

This article reviews the duties of lawyers when conducting settlement negotiations
and describes the special care lawyers should exercise when negotiations enter the
client’s red zone.

Lawyer’s Duty During Settlement Negotiations

General rules concerning a lawyer’s duty - and a client’s prerogatives -
during settlement negotiations. A lawyer is required to use reasonable care,
skill, judgment, and diligence in representing a client. A lawyer who fails to do so is
subject to liability to the client for resulting harm.1 This rule applies to lawyers who
handle settlement negotiations on behalf of clients in litigated matters.2 While a
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lawyer’s task is to advance the client’s legitimate objectives when conducting
negotiations, it is the client who defines those objectives.3 The client defines the
goals to be pursued when bringing or defending a claim,4 sets the dollar range for
an acceptable settlement,5 and reserves the right to decide when to settle a claim

with finality.6

Any lawyer engaged in settlement negotiations on behalf of a client must report to

the client settlement proposals from other parties7 and must notify the client of any

settlement or negotiation decisions the client needs to make.8 For example, a
lawyer must keep the client reasonably informed about the status of the matter9
and must explain the situation to the client to the extent reasonably necessary to
enable the client to make an informed decision as to the response to a settlement
proposal.10 The content of the required reasonable explanation will depend on the

client’s sophistication, past lawyer-client consultations, and past directions given by
the client.11 Once the appropriately informed client has given direction to the lawyer

as to settlement strategy, the lawyer is duty-bound to follow the client’s wishes.12

Lawyers who fail to comply with these duties to the client, such as by failing to
timely advise the client of an opponent’s settlement proposall3 or by failing to

follow the client’s postconsultation directions,14 may therefore be subject to liability

to the client for the loss of a settlement opportunity.15 Damages sought by the
client in a subsequent legal malpractice action may include the difference between

the once-attainable settlement terms and the less favorable outcome achieved after

further negotiations or after trial.16

However, there are situations in which lawyers handling settlement negotiations
must be even more careful. This is when the negotiations are taking place in the

client’s red zone.

Defining Red-zone
Negotiations

In some litigated matters, the
parties may remain far apart
even after numerous
proposals and
counterproposals have been
shared. Both parties have
confidentially given their
lawyer figures at which they
would settle, but of course
neither side has disclosed to
the opponent its own target
figure. For example, a
plaintiff’s latest official
demand may be far above the
amount the plaintiff is secretly
willing to accept, and the
defendant’s latest official offer
may be far less than the

Typical Red-zone
Negotiation Scenarios

Red-zone situations can be faced by lawyers
representing either a plaintiff or a defendant
during negotiations. The following describes how
those situations might be presented.

How a Plaintiff’'s Lawyer May Encounter a
Red-zone Scenario. The plaintiff has instructed
her lawyer that she will settle if $50,000 is
offered and has given authority to her lawyer to
negotiate toward that goal. Negotiations between
the lawyers started with a demand of $90,000
and an offer of $15,000, but the gap has
narrowed. In response to the plaintiff's latest
demand for $62,500, the defense has offered
$50,000 - which places the offer within the
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defendant is secretly prepared
to offer if necessary to settle
the case. No proposal by
either side has come close to
the opponent’s secret target
figure, so both sides may
believe settlement prospects
are bleak.

Sometimes, however, a
lawyer and his or her client
encounter the fortunate
situation in which the
opponent’s settlement
proposal has come within the
range the client identified for
the lawyer as acceptable, and
in which it appears that
further negotiations - and
further concessions from the
opponent — may be possible.
When this occurs, the
negotiations have entered the
client’s red zone: An
acceptable deal is right there
for the taking, but the chance
exists that if further
negotiations are attempted
but not handled correctly, this
settlement opportunity still
might be lost.

A lawyer who has received
from the opponent a proposal
the lawyer knows is already
within the client’s red zone
should be especially vigilant to
meet his or her obligations to
the client. This is because,
although the lawyer’s duties of
care, competence, and
faithfulness do not change
when negotiations have
entered the client’s red zone,
clients claiming to have been
the victim of their lawyer’s
malpractice during red-zone
negotiations may find it easier
to prove the essential
causation element of a legal

plaintiff’s red zone. Defense counsel has not
stated this is a final offer.

How a Defendant’s Lawyer May Encounter a
Red-zone Scenario: This is the flip side of the
scenario described above. The defendant has
told his lawyer that he will pay up to $50,000 to
settle the plaintiff's claim and has given defense
counsel authority to offer $50,000 if necessary to
reach a settlement. The plaintiff's original
demand was $90,000 and the defendant’s
original offer was $15,000. The lawyers have
exchanged further proposals and
counterproposals. In response to the defendant’s
latest offer of $37,500, the plaintiff’s counsel has
now demanded $50,000 to settle the case, which
places the demand within the defendant’s red
zone. The plaintiff’'s counsel has not indicated the
demand is a final, rock-bottom figure.

What should a lawyer do when the opponent
offers a proposal that is within the client’s red
zone? Should a lawyer hearing such a red-zone
proposal immediately announce to the opposing
lawyer that the case is now settled and start
preparing closing papers? In the first scenario
above, should the plaintiff’s lawyer immediately
counter with a $57,500 demand in the hope of
bringing back to the plaintiff a pleasant surprise
in the form of a settlement well above the
$50,000 target figure? In the second scenario,
should the defense lawyer promptly counter the
plaintiff’s $50,000 demand with a new offer of
$42,500 in the hope of saving something off the
$50,000 of settlement authority the defendant
extended?

Even when acting with the best of intentions, a
lawyer choosing to negotiate in the face of an
opponent’s proposal that is within the client’s red
zone without first checking with the client runs
the risk that the unthinkable may happen: during
the further negotiations, while the lawyer tries to
obtain an even better outcome, the opponent’s
proposal is suddenly withdrawn, the red-zone
settlement opportunity is lost, and ultimately the
matter is resolved on terms outside the client’s
red zone. A client may be unhappy enough to
assert a professional liability claim against the
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malpractice action against
their lawyer. Such clients may lawyer because of the loss of the settlement

find it easier to establish opportunity.17

lawyer liability than will clients
who claim to have been ill-
served by their lawyers in nhon-red-zone cases.

Meeting the Lawyer’s Standard of Care in Red-zone
Negotiations

This article is not meant to propose negotiation strategies to obtain an even better
red-zone deal. It is meant instead to describe how a lawyer should proceed, once a
proposal in the client’s red zone has been received, so as to avoid any professional
liability to the client. Here are things the lawyer should do in regard to consulting
the client and following the client’s direction after receiving a proposal in the client’s
red zone.

Of course, the legal rules set forth above concerning the duty of a lawyer to consult
with and to follow the client’s directions during settlement negotiations have full
applicability to red-zone negotiations. The lawyer must fully inform the client about
the status of these negotiations and about the alternative courses of action, so the
client can make an informed decision about the appropriate response.18 Thereafter,
the manner in which a lawyer should respond on behalf of the client to the
opponent’s red-zone proposal should be governed entirely by the direction the client
has given the lawyer after such due notice and adequate consultation.19

Adequacy of the Consultation. In determining the extent of the needed
consultation, a standard of “reasonableness under all the circumstances” will be
applied.20 The precise content of the required client consultation will vary from case
to case, and the lawyer must tailor the consultation to the precise facts of the
particular red-zone matter at hand. However, some general observations applicable
to such consultations can be made.

Because red-zone negotiations are by their very nature sensitive and carry
enhanced risks and benefits to the client, when consulting with the client to develop
a response to the opponent’s red-zone proposal, the lawyer should make sure the
client is given all facts known by the lawyer that can help the client predict whether
the opponent will either improve the settlement proposal, on one hand, or withdraw
it, on the other. The lawyer should transmit to the client more than just the amount
of the opponent’s proposal. If a defense offer falling in the plaintiff’s red zone is
accompanied by words from the defense counsel like “this is about it” or "I don't
know if there is anymore there,” the plaintiff must be informed directly of these
qualifying statements. Similarly, if plaintiff’s counsel has made a demand within the
defendant’s red zone and has said “we are at the bottom line here” or *I don't think
we will want to go any lower,” the defendant must be aware of these cautionary
words that accompanied the new demand. If the proposal has a stated time limit,
this must of course be disclosed to the client. If the opposing lawyer suggests when
the proposal is presented that the proposal is being made against counsel’s advice
or is being made only reluctantly or grudgingly, the client must be so notified; such
statements may indicate a heightened risk that a red-zone proposal will be
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withdrawn if not accepted promptly.

Consultation concerning a pending red-zone proposal from the opponent also must
include a clear description of the legal effect of making any counterproposal seeking
an even better deal. The client should be told that any counterproposal represents a
rejection of the red-zone proposal as a matter of law21 and that the opponent will
have no legal duty to reinstate the red-zone proposal once it has been rejected
through a counterproposal.

In addition, any meaningful red-zone consultation must include a realistic
description of adverse consequences, including the amount of additional litigation
expenses, that may result if the now-present opportunity to settle at once is
accidentally lost during further negotiations. Further, the risk of a less favorable
settlement or trial outcome (that is, one outside the red zone) must be fully
explained to the client.

Following the Client’s Postconsultation Directions. In some red-zone
situations, the client will direct the lawyer to promptly accept the opponent’s red-
zone proposal. However, if the client, after being adequately informed as to the risks
and potential benefits of pursuing an even better settlement, decides to pursue
further negotiations, the lawyer should then carefully obtain specific client direction
before conducting further negotiations. Again, because of the inherently sensitive
nature of red-zone negotiations, such direction should cover not only the dollar
amount of the counterproposal to be conveyed but also the timing of such
counterproposal, the form (written or oral) of the counterproposal, and even the
way in which the proposal is to be phrased when presented to the opposing lawyer.
Whether further negotiations at this sensitive stage are to be pursued with boldness
or with caution should be the client’s decision. The client should decide on the level
of risk with which the client is comfortable once a red-zone proposal is on the table.

Advisability of Documentation. A lawyer should document both the content of
the client consultation and the details of the client’s direction in red-zone cases.
Because a red-zone proposal from an opponent is by definition something of great
value to the client, a client will likely demand a full explanation if a red-zone
opportunity is lost. A lawyer therefore should be prepared to demonstrate to the
client that all the risks and benefits of the agreed-on strategy were covered during
the consultation and that the lawyer did not deviate from the agreed-on red-zone
strategy during further negotiations.22

Causation Rules in Legal Malpractice Cases Arising from
Failed Red-zone Negotiations

Lawyers are more vulnerable to professional liability when a settlement opportunity
is lost in red-zone situations than in non-red-zone cases. This is because clients
alleging their lawyer mishandled negotiations will have a much easier time proving
the crucial causation element in a legal malpractice action if the mishandled
negotiations took place within the client’s red zone. Here is why.

In any legal malpractice action, the plaintiff must prove that the lawyer’s actions or
inactions were a cause of the plaintiff's harm.23 In some lost-settlement-opportunity
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cases, the plaintiff may have great difficulty proving such a causal connection. This
is because courts have ruled that the plaintiff's proof must consist of more than
mere speculation that the lawyer’s negligence may have caused harm; the plaintiff
must affirmatively and convincingly prove that “but for” the tawyer’s negligence, a
specific favorable settlement would have been achieved.24

For example, a malpractice suit by a claimant alleging the lawyer failed to timely
inform the client of an opponent’s settlement proposal will fail if the client cannot
present evidence that can convince a trier of fact that the client would have actually
accepted that settlement proposal.25 Such required proof that the client would have
accepted the opponent’s proposal must be persuasive.26 Indeed, testimony from a
client-turned-plaintiff that the client might have accepted the opponent’s proposal
has been held insufficient as a matter of law to establish a causal connection
between a lawyer’s failure to tell the client of a pretrial offer and the harm sustained
when a less favorable outcome occurs at trial.27

The case of Bauza v. Livington28 is instructive on the causation issue. In that legal
malpractice action, the plaintiffs (husband and wife) claimed that the defendant
lawyer, while representing them in a prior lawsuit, had negligently failed to tell them
of the opponent’s $1 million pretrial settlement offer. In fact, they claimed they
learned of the $1 million pretrial offer only after the jury had made an award of only
$330,000. The strongest proof the plaintiffs could muster on the causation issue,
however, was the testimony of the plaintiff wife that she was “pretty sure” she
would have accepted $1 million had she been aware of the offer. Such proof was
held insufficient as a matter of law to meet the plaintiffs’ burden to prove the
lawyers’ alleged negligence was a proximate cause of the claimed damages.29

The defendant lawyer in a lost-settlement-opportunity case may do more than just
challenge the legal sufficiency of the plaintiff's testimony on the causation issue.
Lawyers who allegedly failed to transmit an opponent’s settlement proposal may
possess strong affirmative evidence on the all-important causation issue. Freed of
the duty to keep client confidences,30 the lawyer will be able to throw open the
client’s file and may demonstrate through correspondence, memoranda, or the
lawyer’s own recollections precisely what the client’s approved settlement range
really was. By so doing, the lawyer may be able to show the client would in fact
have rejected the opponent’s proposal even if it had been timely transmitted. A
defendant lawyer also may endeavor to demonstrate that, even if the client had not
established a range of acceptable settlements, the particular untransmitted
settlement proposal was on its face patently ridiculous, notwithstanding the client’s
present claim - now with the benefit of self-serving hindsight - that the proposal

_ would have been accepted.31

Red-zone cases are different. In red-zone cases, the client will have no difficulty
establishing the all-important causal link between the lawyer’s negligence and the
client’s harm. By definition, in red-zone cases the opponent’s proposal is within the
range that (as a matter of uncontested fact) the client has already told the lawyer
will be acceptable to the client. The lawyer who has neglected to tell the client about
the opponent’s red-zone proposal can hardly suggest that the client probably would
have rejected it anyway. A client’s claim that the client would have accepted the
opponent’s proposal cannot be attacked by the lawyer as speculative or fanciful or
inconsistent with the client’s previous statements about settlement goals. Any
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attempt by the lawyer to dismissively challenge the client’s claim as one based on
self-serving, unprovable statements as to the client’s settlement position, or to
suggest the client is unfairly trying to rewrite history by engaging in hindsight, will
be unavailing.

Given the clear path a client may have to proving causation in some red-zone cases,
a lawyer receiving from the opponent a proposal within the client’s red zone must
make doubly sure to comply with the requisite standard of care in further
consultation with the client and communications with the opponent: The red-zone
proposal must be timely transmitted, the consultation with the client to develop
further strategy must be adequate, and any agreed-on plan for additional
negotiations must be followed faithfully.

The Lawyer’s Duty of Truthfulness

A lawyer has a professional
duty to deal truthfully with
nonclients, including
opponents and opponents’
lawyers. Specifically, a lawyer
is prohibited from knowingly
making a false statement of a
material fact to nonclients.32
Does this ethical prohibition
limit what a lawyer can say to
the opponent to seek further
concessions when the ne otlatlons are already takmg place in the cllent s red zone?

Russell M. Ware is a
shareholder with
SmithAmundsen LLC, Milwaukee.
He is a trial lawyer and devotes a
substantial portion of his practice
to the defense of lawyers
professional liability claims.
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that in the context of settlement negotiations, back-and-forth statements as to a
party’s intentions about what will be an acceptable settlement of the claim are not
ordinarily considered to be statements of material fact covered by the rule.33

However, in extreme situations, certain statements during red-zone negotiations
nevertheless may have unfortunate consequences for the lawyer. A lawyer’s
litigation file might be subject to discovery in a subsequent action, such as in a legal
malpractice action. In such a situation, a revelation that statements made to
opposing counsel during red-zone negotiations were simply untrue may cause
considerable embarrassment to a lawyer and may result in a serious loss of
credibility in the legal community, even if not made the subject of any professional
disciplinary proceedings.

Conclusion
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Lawyers must fulfill their duties to clients at all stages of a representation. However,
counseling a client in the wake of an opponent’s settlement proposal that falls within
the client’s red zone should be done with a special amount of attention and caution.
Such situations present the potential of both high risk and high reward. Wise
lawyers will therefore redouble their efforts to advise the client in a timely and
meaningful way, to faithfully follow client instructions, and to accurately document
their actions.
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